
Montserrat.Garibay@ed.gov 

From: Montserrat.Garibay@ed.gov 

Sent: Thursday, March 4, 2021 4:41 PM 

To: Wick-Bander, Olivia [NEA] 

Subject: Re: Weekly check ins 

Thank you, I received them. 

Montserrat 

Sent from my iPhone 

On Mar 4, 2021, at 1:48 PM, Wick-Bander, Olivia [NEA] <owickbander@nea.org> wrote: 

Montserrat, 

Great, thank you so much! I have sent around calendar invites for those times starting next week. 

Have a great weekend. 

Thanks, 

Libby 

Olivia 'Libby' Wick-Bander (she/her) 
Office of Strategic Alliances 
National Education Association 
owickbander@nea.org 
(b)(6) 

From: Montserrat Garibay <Montserrat.Garibay@ed.gov> 

Date: Thursday, March 4, 2021 at 12:23 PM 

To: Libby Wick-Bander <owickbander@nea.org> 

Subject: RE: Weekly check ins 

Libby, 

Yes, Tuesday at 4 p.m. and Friday at 9:30 a.m. works. This is Dr. Cardona's email: 

Miguel.Cardona@ed.gov 

Thank you, 

Montserrat 

From: Wick-Bander, Olivia [N [A] <owickbander@nea.org> 

Sent: Thursday, March 4, 2021 12:19 PM 



To: Garibay, Montserrat <Montserrat.Garibay@ed.gov> 

Subject: Re: Weekly check ins 

Good Afternoon Montserrat 

Do any of the times below work for you to check-in with Daaiyah twice a week for 20 minutes? 

Tuesdays 

4-4:30p ET 

Thursdays 

9:30-10:30a ET 

Fridays 

9:30-10:30a ET 

Thank you, 

Libby 

Olivia 'Libby' Wick-Bander (she/her) 
Office of Strategic Alliances 
National Education Association 
owickbander@nea.orq 
(b)(6) 

From: Daaiyah Bilal-Threats <DBilal@nea.org> 

Date: Thursday, March 4, 2021 at 12:00 AM 

To: Montserrat Garibay <Montserrat.Garibay@ed.goy> 

Cc: Libby Wick-Bander <owickbanderPnea.org> 

Subject: Weekly check ins 

Montserrat, it was great to connect with you today albeit brief. 

Coming soon (Friday we hope) to Secretary Cardona, and you, is the NEA&AFT joint document from 

Becky and Randi outlining ideas for COVID opportunity gaps. 

We will send a joint request for a meeting to discuss this document as well as reopening in general. My 

team education policy team is working with Beth at AFT. 

Libby, Would you please find time for Montserrat and Ito check in twice a week. These will taper off 
overtime. Short 20 minute checkins is probably what we can manage given schedules. 

We will also send other questions and ideas regarding the waiver template and volume 2 of the 

guidance. I'm happy to share insights with you along the way as we have internal discussions. 

Will you please also share the secretary's email address so that Becky can reach out to him by mail. She's 

been texting thus far. 

Daaiyah 



Please Forgive typos. Sent from my iPhone 



Garibay, Montserrat 

From: Garibay, Montserrat 

Sent: Thursday, March 4, 2021 4:59 PM 

To: Bila I-Threats, Daaiyah [NEA1 

Cc: Beth Antunez, Legislation; Holmes, Alexis [NEAL Corcoran, Rachel [NEA-CAO-CE] 

Subject: RE: 2/11 ED Follow up Meeting Request 

Received. Thank you. I will share with the team and follow up. 

Kind Regards, 

Montserrat 

From: Bilal-Threats, Daaiyah [NEA] <DBilal@nea.org> 

Sent: Thursday, March 4, 2021 3:24 PM 

To: Garibay, Montserrat <Montserrat.Garibay@ed.gov> 

Cc: Beth Antunez, Legislation <bantunez@aft.org>; Holmes, Alexis [NEA] <aholmes@nea.org>; Corcoran, Rachel 

[NEA-CAO-CE] <RCorcoran@nea.org> 

Subject: 2/11 ED Follow up Meeting Request 

Hello Montserrat, 

Please find a meeting request from AFT and N EA attached. 

Thank you 



Bilal-Threats, Daaiyah [NEA] 

From: Bilal-Threats, Daaiyah [NEA] 

Sent: Thursday, March 4, 2021 5:01 PM 

To: Garibay, Montserrat 

Cc: Beth Antunez, Legislation 

Subject: FW: Introductory meeting with Jitu 

Attachments: J4J Letter to Cardona.pdf 

Hello Montserrat 

This is a slightly different request were  making on behalf of a true friend of public education. We hope that 

the Secretary will take a meeting with him. Any assistance you can give in securing a meeting is 

appreciated. 

Jitu Brown's email is (b)(6) 
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February 26, 2021 

The Honorable Miguel Cardona 
Secretary of Education 
United States Department of Education 
400 Maryland Avenue, SW 
Washington, DC 20202 

Dear Secretary Cardona: 

Congratulations on your appointment as the next Secretary of Education. We are thrilled to finally 
have an educator back at the helm of the Department. We both look forward to working with you to 
support our students and educators at this critical moment in our nation's public schools. 

We are writing today in support of our partner the Journey for Justice Alliance. As you transition into 
your role, we recommend a meeting with the organization's leader, Jitu Brown. His knowledge of 
the current school equity organizing landscape and network will be invaluable in your early days. The 
meeting would also be a great opportunity for you to learn firsthand some of the amazing work that 
he has done and to hear his ideas for bringing community voice to the Department of Education. 

Over the past several years, both the NEA and AFT have worked with the organization and Jitu to 
build tremendous grassroot support for racial justice in education and community schools across the 
country. 

Based in Chicago, Jitu Brown has been a true community leader that has harnessed his local power to 
build relationships with national organizations in labor, social justice, and education, and has built a 
network of community organizations for racial justice in education in cities from coast to coast. 

We are happy to provide any background information and assistance in facilitating this meeting if 
needed. 

Thank you for the work that you do. 

Sincerely, 

Becky Pringle Randi Weingarten 
NEA President AFT President 



Beth Antunez, Legislation 

From: Beth Antunez, Legislation 

Sent: Friday, March 5, 2021 9:41 AM 

To: Garibay, Montserrat 

Cc: NEA Daaiyah; Marla Ucelli-Kashyap, Educational Issues 

Subject: Sharing an upcoming NEA/AFT report 

Attachments: Learning_Beyond_COVID_web.pdf 

Good morning, Montserrat, 

AFT and NEA would like to share the attached framework, Learning Beyond Covid: A Vision for 

Thriving in Public Education with Dr. Cardona. This is a follow up to the initial meeting between 

Randi, Becky and Secretary Cardona, and outlines an agenda to ensure that student have the 

resources and supports now and in the future. 

We will be releasing it publicly on Monday. Please reach out with questions or to discuss. 

Thank you! 

Daaiyah and Beth 



Meeting ID: 

Passcode: 

One tap mobile 

1(b)(6) 

(b)(6) 

Kusler, Mary [NEA-CAO] 

Subject: 

Location: 

Catch up 

https://nea-org.zoom.us  

 

b)(6) 

(b)(6) 

Start: Wednesday, March 10, 2021 1:00 PM 

End: Wednesday, March 10, 2021 2:00 PM 

Show Time As: Tentatively accepted 

Recurrence: (none) 

Organizer: Kusler, Mary [NEA-CAO] 

Required Attendees: Garibay, Montserrat 

Mary Kusler is inviting you to a scheduled Zoom meeting. 

Join Zoom Meeting 

https://nea-org.zoom.us/(b)(6) 

(b)(6) US (New York) 

US (Washington DC) 

Dial by your location 
(b)(6) US (New York) 

US (Washington DC) 

US (Chicago) 

US (San Jose) 

US (Tacoma) 

US (Houston) 

Meeting ID: (b)(6) 

Passcode: (b)(6) 

Find your local number: https://nea-org.zoom.us/(b)(6) 



Montserrat.Garibay@ed.gov 

From: Montserrat.Garibay@ed.gov 

Sent: Saturday, March 6, 2021 10:47 PM 

To: Beth Antunez, Legislation; Murphy, Sarah (Maggie) 

Subject: AFT Share My Lesson Virtual Conference 

Beth, 

I am putting you in contact with Maggie Murphy to finalize the time for Share My Lesson 



Shital Shah, Educational Issues 

From: Shital Shah, Educational Issues 

Sent: Thursday, March 11, 2021 3:40 PM 

To: Garibay, Montserrat 

Subject: thank you! 

Attachments: NLMP-2018-Call-to-Action.pdf; NLMP CHARTER DEC 4 20.pdf 

Montse, 

It was so great "seeing you!" I am thrilled that you will be able to join me and our National Labor 

Management Partnership (NLMP) on March 18th at 2pm EST. I will send you the zoom link, via a calendar 

invite. In the meantime, I have attached our "charter" and our 2018 Call to Action, which frankly, is an 

evergreen call to action and still relevant! Here is the zoom link, but I will send you a separate calendar 

invite as well: 

Join Zoom Meeting 
httos://cecweb.zoom.usikb)(6) 
Meeting ID: 
Passcode: 

 

(b)(6) 

(b)(6) 

 

Also, as I mentioned, you should reach out to Jessica Cardichon (Dep. Assistant Secretary, Office of Policy, 

Planning and Evaluation). She is awesome and will be an ally. When I see her tomorrow, I will let her know 

to reach out to you as well ??. 

Finally, thank you so much for listening to my ramblings about lifting up youth voice and strategic 

partnerships around various issues. 

Cuidate, 

Shital 

Shital C. Shah (she/her) 

Manager I Philanthropic Engagement & Partnerships I Educational Issues Department 

C:  b)(6)  E: sshah@aft.org 

Twitter: @schandrashah  

Share your Community School Story! 

Donate Now  to our Covid Response Fund 

Get information  for responding to COVID-19 
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CHARTER STATEMENT 
As the member organizations of the National Labor-Management Partnership (NLMP), together 
we represent the professional voices of educators and their unions, school board leaders, district 
superintendents, school principals, and state education policymakers. We come together with a 
common interest: ensuring that every student, in every district, is afforded the lifelong benefits of 
attending a great public school. We believe that realizing this goal requires strong, consistent, and 
sustained collaboration among parents, teachers and support professionals, unions, school boards, 
superintendents and administrators, business leaders, and the community. The NLMP exists to bring 
about a culture of collaborative learning and joint problem solving in school districts across the nation. 

To realize the necessary improvements in education stakeholder collaboration, each member 
organization of the NLMP accepts its responsibility to: 

• Educate our respective members about the value of education stakeholder collaboration, 
including positive outcomes related to student achievement, educator efficacy, organizational 
trust, school climate, etc. 

• Support our members in establishing partnerships with other education stakeholders 
• Promote best practices in collaboration and shared decision-making processes to our members 
• Connect our affiliates and members with others engaged in collaboration to spread the 

implementation of collaborative practices 
• Support new and existing state or regional partnerships or organizations that offer training, 

technical assistance, or other supports to local-level education stakeholders seeking to 
collaborate with one another on school improvement initiatives 

• Elevate exemplars of education stakeholder collaboration and publically promote collaborative 
labor management partnerships as a valuable component of the organization's work 

• Model stakeholder collaboration in our own partnership by holding regular meetings, seeking 
to strengthen our organizational relationships, and engaging in joint projects toward our 
shared goal. 

For additional information on the National Labor Management Partnership and for more collaborative 
practice resources, click here. 

The National Labor-Management Partnership is a coalition that includes AASA - The School Superintendents' 
Association, the American Federation of Teachers, the Consortium for Educational Change, the Council of Chief State 
School Officers, the National Association of Elementary School Principals, the National Association of Secondary School 
Principals, the National Education Association, and the National School Boards Association. 



National Labor-Management Partnership: 
Partnership 2018 Call to Action 

We, the organizations of the NLMP, believe that the moment is right for us to unite to achieve a culture shift 
toward a collective focus on student success, and collaboration at all levels of our system to support it. 
Educators, administrators, and communities are collectively rejecting the last wave of top-down education 
reforms that blamed educators for students' under-performance without providing the supports, resources, 
and authority needed to improve student outcomes. Education stakeholders are moving beyond the test-and-
punish era of reforms because they see the evidence that shows there is another way — a better way — to ensure 
that every student is afforded the benefits of attending a great public school. 

It is time to usher in a new era in education — one characterized by professional respect, unity, and 
collaboration toward student-centered outcomes. By fostering a culture of learning and joint problem-
solving in our schools and districts, the solutions to today's education challenges will arise from 
within the system, not from outside it. Together, as those closest to the students and families, 
empowered education stakeholders will transform our nation's public schools. 

This call to action is not merely inspirational, but is based on decades of research showing the benefits of 
school-level collaboration on student outcomes, and on a rich and growing body of evidence showing the 
promise of district-level collaborative partnerships as a strategy to enhance school transformation. 
Specifically, when principals distribute school leadership, organizational trust among educators increases, and 
they are more likely to engage one another as mentors, coaches, and advisors on professional issues'. This 
increase in engagement and collaboration raises the social capital of those involved, which is associated with 
increases in student performancea. 

When collaboration is strong in schools and districts, researchers have found greater goal alignment 
between educators and administrators, increased educator efficacy, stronger mentoring relationships 
between educators, and perceptions by staff that the principal and education association representative 
are both trusted professional resources'''. School boards and district and school administrators have critical 
roles to play in fostering the forms of distributed leadership and collaboration in schools that lead to these 
positive outcomes'''. The identification of shared, student-centered goals and commitment to work together to 
achieve them serves as the first step in creating a culture of collaboration. The communication structures that 
are built to enable effective collaboration around these goals not only fortify the relationships that the adults 
in school systems have with one another, but can also be sustained beyond the initial short-term projects and 
used for continuous improvement efforts. The local education association also plays a particularly critical role 
in establishing and supporting collaborative structures within this partnership: the education association's 
democratic governance and web of building representatives is a "natural network" of educators that not only 
represents the collective wisdom of those closest to the students, but also can easily identify educators with 
expertise in district-level priorities and support the district in increasing shared leadership at the school 
level'''. Research suggests that when decisions are shared by administrators and educators at all levels, 
the resulting culture is so nurturing to the educator and student that, even in high-poverty schools, 
teacher turnover and low student achievement can be mitigated'''. 

Labor Labor Manageni?nt 
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Shared decision-making does not imply one group relinquishing power and authority to another, and 
not all decisions in an education system are appropriate to be shared. For example, certain personnel and 
budgetary decisions will always reside in administration, while governance decisions will reside among the 
school board who is accountable to the public that elected them, and decisions about pedagogy will continue 
to be made by classroom educators. However, stretching the boundaries of which district and school-level 
decisions can be made jointly, particularly around issues such as instructional practices, mentoring, and 
student performance, results in positive outcomes for school climate, student achievement, and teacher 
retentionui — outcomes valued by all education stakeholders. 

Working together is not a new concept; many district leaders throughout the nation have strong, productive 
relationships with their local education associations. We have 
seen, however, that these relationships are often built on the 
charisma of individual leaders, and when those leaders leave, the 
collaborative initiatives wither away. What is new about this 
Call to Action is the commitment from each partner organization 
to intentionally foster and support lasting structures for 
collaboration at all levels, so it becomes a part of how we all 
operate and is sustained at a systemic level, beyond any 
individual's tenure. The collaborative partnerships we seek will 
create structures for all stakeholders to contribute expertise 
toward specific shared goals, appropriate to their roles in the 
education system. Such partnerships offer district and school 
administrators a meaningful way to tap into the knowledge base 
and mobilized network of the education association and its 
members for the benefit of schools and students. In this new era, 
district administrators and education associations will no longer 
see each other as opposing sides, fighting for power over limited 
resources. These partnerships acknowledge the important role of 
each set of stakeholders in student success, and each stakeholder 
commits to one another's success as they work together to 
maximize resources and implement policy and program changes 
to increase the effectiveness of their public school systems. 

The promise of this strategy is undeniable, and it has taken root in key places around the country, particularly 
in districts in California, Illinois, and New Jersey. Partnerships between NLMP organizations, universities, 
and/or nonprofits in these states have established consortia to support districts in using collaborative 
processes to strengthen programs and policies, and address students' needs. In recent years, districts 
participating in such consortia have successfully used collaborative partnerships to identify and implement 
reading and math curricula for targeted populations, to improve school schedules to allow for increased 
professional learning time, to explore and integrate social-emotional learning opportunities into students' 
school lives, and more. The ABC Unified School District in California, through one of the longest-running 
and most comprehensive collaborative partnerships in the country, has seen dramatic and sustained increases 
in student achievement over time, with formerly-troubled schools now labeled Schools of Excellence and 
district leaders nominated for national awards. Put simply, this strategy works. 



Start Somewhere: Begin Collaboration on Shared Goals 

Build Sustainable Structures for Local-Level Collaboration 

We share responsibility for achieving our shared goal — strong public schools that meet the needs of the 
children and families they serve. Leading together on this goal requires a system that is designed for 
collaboration and shared leadership. It is time to create this system. We, as national education 
stakeholders, call upon educators, in their respective organizations, to engage in student-centered education 
partnerships. To that end, we call for three immediate changes in the ways that we as education stakeholders 
relate to each other: 

Include Parents and Community in Education Transformation A ft 

We are asking leaders and members at all levels of each NLMP organization to commit to join with 
the other education stakeholders, develop the collaborative systems necessary to support and sustain 
this new era in education, and create structures that will support this collaborative work. We also ask 
our members to come together at the state level to provide technical assistance for districts or schools as 
needed and to facilitate opportunities for districts engaged in collaborative partnerships to learn from one 
another. 

The first step in developing a collaborative process is simply to "start somewhere." Stakeholder 
groups identify shared student-centered goals, then work collaboratively and share decision-
making in the improvement processes to achieve them. For example, in the initial collaborative 
project, the education association might use its network to bring forward educators' most pressing 
concerns for their students, and to identify members whose expertise on those issues is highly 
respected by their peers, while the district administrators might carve out time for a collaborative 
committee to be established, and offer data on performance, climate, or other issues. If helpful, 
external partners from universities or non-profits can aid in selecting change theories and in using 
best practices for collaboration around school transformation. 

Simultaneously or after "starting somewhere", collaborative partnerships will need to create a rich 
web of communication and collaboration structures between stakeholders at all levels of the local 
school system. This includes regular meetings between district department leaders and educators 
appointed through their association, as well as the establishment of school level leadership teams, 
professional learning communities, and committees to address specific issues or topics. 

Schools do not operate in a vacuum; they are part and parcel of the communities they serve. As 
such, collaborative education partnerships will be even stronger if they include the knowledge, 
resources, and passion of parents and community members in efforts to transform local school 
systems. Parents want the best education possible for their children. And, community leaders 
know that the local economy is bolstered by a top-notch education system that attracts businesses 
to the community and that prepares a homegrown workforce. Creating opportunities for these 
stakeholders to join in the transformative work will benefit everyone. 



The time is right for collaboration to become the new normal — for educators, administrators, and other 
stakeholders working together on student-centered goals to become the usual way that education decisions 
are made. We call upon the local-level leaders in each of our respective organizations to join with one another 
and with all the education stakeholders in their communities, and immediately embark upon collaborative 
efforts to address the district's most pressing concerns for students and schools. Begin with one project, and 
use it to build lasting partnership structures that will survive the test of time and position your district to 
solve whatever challenges it faces. And, we call upon the state-level leaders in each of our respective 
organizations to join with one another and with other coalition partners to support these local-level 
partnerships. Just as our organizations have shown they have the mobilization strength, the unity, and the 
will to push up on the system and insist on improved public education funding, these same structures can be 
used to ensure that support is channeled down to those closest to students and families. Through shared 
responsibility and collective leadership, we will ensure that every student, in every district, is afforded the 
lifelong benefits of attending a great public school. 



Stakeholder Roles in the Collaborative Partnership Process 

 

District and School 
Administration 
Open the decision- 
making table to other 
stakeholders 

Make district- and 
school-level data on 
performance, climate, 
and other issues 
available to 
collaborative 
committees 

Education 
Associations/U 
Use the association's 
network to identify, 
position, and support 
knowledgeable educators 
to collaborative 
committees 

Identify educators' most 
pressing concerns for 
their students and 
schools, and raise them 
as possible issues on 
which to collaborate 

School Boards Other Stakeholders 

Set the tone: Establish 
an expectation for 
collaborative decision- 
making 

Provide resources for 
training and ongoing 
support in collaborative 
processes, relationship-
building, and subject-
matter expertise 

O 
Start Somewhere: 

Begin 
Collaboration on 

Shared Goals 

Universities or Non-
profits: Training in 
change theory and 
improvement processes 

 

Establish standing Identify, position, and Provide funding and Universities or Non-

 

e 

meetings with 
association leaders and 
district-level 

support knowledgeable 
educators to 
collaborative committees 

support for collaborative 
processes to occur as a 
regular part of 

profits: Facilitation of 
improvement processes 
and convening of 

 

committees on key 

 

participants' collaborative networks 
Build Sustainable issues/topics Maintain strong two- professional lives across districts and 

Structures for 

 

way communication 

 

states 
Local-Level Ensure that there is a structures between the Ensure that your 

 

Collaboration district leadership team workforce and the district's collaborative Community/Parent 

 

and school leadership educators serving in partnership has the Groups: Establish a 

 

teams, with decision-making roles opportunity to network liaison to the local 

 

expectations for shared 

 

with other education education association 

 

decision-making Establish standing partnerships working on and work together to set 

  

meetings between the similar projects, or in a priorities that both 

  

association leaders and similar context, for parents and educators 

  

the district PTA council, 
and between building 
reps and PTA presidents 
at the school levels 

sharing agree upon 

 

Work with the local Establish strong two- Identify and connect Community/Parent 

8 

PTA Council to invite 
parents to participate on 

way communication 
structures between the 

with local community 
groups and ensure they 

Groups: Offer services,  
expertise, and 

 

district-level association and other have a place within your participation in 

 

committees stakeholder groups at collaborative collaborative decision-

 

Include Parents 

 

district and school levels partnership making to improve 
and Community Encourage principals to 

  

schools in your 
in Education include parents on the Use members' closeness Ensure that there are community 

Transformation school leadership team, 
and on issue-based 

to parents to identify 
parents to participate on 

ample listening 
structures for the 

  

school committees school and issue-based 
committees and help 
prioritize issues raised 
by both educators and 
parent groups 

elected school board to 
hear from constituents 
about the community's 
priorities for their 
school system 

   

Develop and foster 
relationships with 
community partners, and 
elevate shared goals 

  



NationaI 
Labor Management 

Partnership 

The National Labor-Management Partnership (NLMP) is a working group comprised of the 
American Association of School Administrators, American Federation of Teachers, National 

School Boards Association, and the National Education Association, which together represent the 
professional voices of educators, school board leaders, and district superintendents. 

The NLMP was founded in 2011 to acknowledge and promote a unified philosophy: 
Improving student learning and equity require strong, consistent, and sustained collaboration 
among parents, teachers, school boards, superintendents and administrators, business leaders, 
and the community. And such improvements require that we all take responsibility for the well-

 

being of the students in our charge. 

As a national-level partnership, the NLMP supports local-level transformation, including greater 
shared responsibility and leadership toward the educational outcomes we seek. 

References: 
'Louis, KS.; Leithwood, K.; Wahlstrom, K.L.; & Anderson, S.E. (2010). Investigating the links to improved student learning: Final report of 
research findings. St. Paul, MN: University of Minnesota. 
" Leana, C.R. (2011, Fall). The missing link in school reform. Stanford Social Innovation Review. 
"'McCarthy, J.E. & Rubinstein, S.A. (2018). In progress. 

Rubinstein, S.A. & McCarthy, J.E. (2011). Reforming Public School Systems through Sustained Union-Management Collaboration. Washington, 
DC: Center for American Progress. 

NLMP logo design by Morgan Searcy: morgansearcy.weebly.com 



Garibay, Montserrat 

From: Garibay, Montserrat 

Sent: Thursday, March 11, 2021 9:10 PM 

To: Shital Shah, Educational Issues 

Subject: Re: National Labor Management Partnership monthly meeting 

Shiraz, 

Thank you for the invitation. It was great to talk to you today. I'll reach out to Jessica too. 

In solidarity, 

Montserrat 

> 

> On Mar 11, 2021, at 2:42 

> 

> Montse, thanks again for 

just let me know. I do hope 

> 

> Shital 

> 

>Join Zoom Meeting 

> https://cecweb.zoom.us/j 

PM, Shital Shah, Educational Issues <sshah@aft.org> wrote: 

 

making time to join us! If you need to join later or leave early, no worries at all, 

you can hang with us the entire time. 00. 

 

b)(6) 

 

(b)(6) 

    

     

Meeting ID: (b)(6) > Passcode: (b)(6) 

   



Bilal-Threats, Daaiyah [NEA] 

From: Bilal-Threats, Daaiyah [NEA] 

Sent: Friday, March 12, 2021 2:57 PM 

To: Garibay, Montserrat 

Subject: RE: Montserrat Garibay -Invitation Info for 3/24 Labor Management Collaborative 

Summit 

Thanks so much. We're so glad to have you join, even if only for a little while 

From: Garibay, Montserrat <Montserrat.Garibay@ed.gov> 

Sent: Friday, March 12, 2021 2:54 PM 

To: Bilal-Threats, Daaiyah [NEA] <DBilal@nea.org> 

Subject: RE: Montserrat Garibay -Invitation Info for 3/24 Labor Management Collaborative Summit 

Daaiyah, 

This sounds like a great opportunity. I will sign up and attend but might have to be "in" and "out". The National 

Summit is on March 24 from noon to 4:15 p.m. 

Thank you, 

Montserrat 

From: Bilal-Threats, Daaiyah [NEA] <DBilal@nea.org> 

Sent: Friday, March 12, 2021 2:26 PM 
To: Garibay, Montserrat <Montserrat.Garibay@ed.gov> 

Subject: Montserrat Garibay -Invitation Info for 3/24 Labor Management Collaborative Summit 

Importance: High 

Dear Montserrat, 

When we spoke today I forgot to tell you this invite was coming to you. Is the ED Summit definitely going to be on 

3/24 too? 

Labor management collaboration is an important part of the recipe for educator and student success. NEA and NJEA 

would be honored if you would join us on 3/24/2021 for the New Jersey Public Schools Labor Management 

Collaborative Summit from 1PM-4PM EDT. 

The Summit will showcase how 22 NJ districts have collaborated and shared in the decision-making with 

practitioners, through their unions, on student-centered goals that have set the foundation for navigating through 

the difficult decisions during the pandemic together. 

Practitioner voice has been front and center in their collaborative processes in school buildings and districts across 

New Jersey. The state-level partnership of the union, school boards' association, superintendents' association, and 

the principals' association along with Rutgers University, has intentionally fostered the development of collaborative 

leadership teams throughout their system to problem solve with the fundamental belief that those closest to the 

issues are best positioned to create the solutions that work for the students in their communities. Plain and simple: 

When educators have the spaces and places to share in the decision-making, they do incredible things. In addition to 



addressing the health and safety issues of reopening school buildings, these teams have tackled issues related to 

equity and racial justice, instructional practice, early career educator supports, and school planning/transformation. 

The audience will include 200-300 participants across New Jersey and leaders from other states including Maine, 

Kentucky, Delaware, and Vermont who want to learn from these examples of collaboration around safely reopening 

school buildings. 

NEA President Becky Pringle will be in attendance as will New Jersey Commissioner Angela McMillon. 

The Details: 

New Jersey Public School Labor Management Collaborative Summit 

Date/Time: March 24 2021/1-3 PM EST 

To register: https://njea.zoom.usimeeting/register/UMrd--sqDgiE9MivGHND9a17mtE9P6mjN4L 

There is no charge to attend, you will receive a Zoom link upon registering. 

Please let me know if you're able to accept our invitation. 

Many thanks! 

Daaiyah 



Garibay, Montserrat 

From: Garibay, Montserrat 

Sent: Monday, March 15, 2021 5:02 PM 

To: Beth Antunez, Legislation 

Subject: RE: connecting 

Gracias Beth! 

From: Beth Antunez, Legislation <bantunez@aft.org> 

Sent: Monday, March 15, 2021 12:18 PM 

To: Garibay, Montserrat <Montserrat.Garibay@ed.gov> 

Subject: Re: connecting 

Oh, and here is Ruthanne Buck' contact info: 

(b)(6) 

From: Beth Antunez, Legislation 

Sent: Monday, March 15, 2021 11:29 AM 

To: Garibay, Montserrat <Montserrat.Garibav@ed.gov> 

Cc: Calvin MacDowell, Office of the President <cmacdowell@aft.org> 

Subject: connecting 

Hi Montserrat, 

Connecting you with Randi's scheduler, Calvin McDonald. Randi would very much like to connect with the 

Secretary for 30 minutes early this week. 

And looks forward to regularly scheduled meetings going forward beginning in April. 

And would 10 am on either Monday or Tuesday been good for you and Ito connect with regularly? 

Thank you. 

Beth 



Calvin MacDowell, Office of the President 

From: Calvin MacDowell, Office of the President 

Sent: Monday, March 15, 2021 5:56 PM 

To: Garibay, Montserrat; Beth Antunez, Legislation 

Cc: Tear Jones Murphy, Office of the President; Thomas Petrillo, Office of the President 

Subject: Re: connecting 

That works just fine, please include me on the invite so I can adjust Randi's calendar as needed. 

Thank you! 

Calvin 

Get Outlook for iOS 

From: Garibay, Montserrat <Montserrat.Garibay@ed.gov> 

Sent: Monday, March 15, 2021 5:38:29 PM 

To: Calvin MacDowell, Office of the President <cmacdowell@aft.org>; Beth Antunez, Legislation <bantunez@aft.org> 

Cc: Tear Jones Murphy, Office of the President <tjones@aft.org>; Thomas Petrillo, Office of the President 

<tpetrillo@aft.org> 

Subject: RE: connecting 

Calvin, 

Just got a request from Dr. Cardona to see if the meeting can take place via teams instead? Is that possible, we can set 

the call? 

Please let me know. 

Thank you, 

Montserrat 

From: Calvin MacDowell, Office of the President <cmacdowell@aft.org> 

Sent: Monday, March 15, 2021 4:02 PM 

To: Garibay, Montserrat <Montserrat.Garibay@ed.gov>; Beth Antunez, Legislation <bantunez@aft.org> 

Cc: Tear Jones Murphy, Office of the President <tjones@aft.org>; Thomas Petrillo, Office of the President 

<tpetrillo@aft.org> 

Subject: RE: connecting 

Perfect, thank you! 

From: Garibay, Montserrat <Montserrat.Garibay@ed.gov> 

Sent: Monday, March 15, 2021 3:50 PM 

To: Calvin MacDowell, Office of the President <cmacdowell@aft.org>; Beth Antunez, Legislation <bantunez@aft.org> 

Cc: Tear Jones Murphy, Office of the President <tjones@aft.org>; Thomas Petrillo, Office of the President 
<tpetrillo@aft.org> 

Subject: RE: connecting 



Una Corbett from our office informed me that Dr. Cardona will be calling Randi to her cell. If there any issues, feel free 

to reach me at (b)(6) 

Thank you, 

Montserrat 

From: Calvin MacDowell, Office of the President <cmacdowell@aft.org> 

Sent: Monday, March 15, 2021 3:28 PM 

To: Garibay, Montserrat <Montserrat.Garibay@ed.gov>; Beth Antunez, Legislation <bantunez@aft.org> 

Cc: TearJones Murphy, Office of the President <tjones@aft.org>; Thomas Petrillo, Office of the President 

<tpetrillo@aft.org> 

Subject: RE: connecting 

That's great news. Will the Secretary be calling Randi directly or will the office be sending out an invitation with 

conference line or video link? 

If a direct call, Randi can be reached at (" 6) . Is there a back up number where Randi can reach Secretary 

Cardona in case of any issues tomorrow? 

Thank you, 

Calvin 

Calvin MacDowell 
Executive Assistant/Scheduler I Office of the President 
T: 202-393-4277 I E: cmacdowell@aft.org 

American Federation of Teachers, AFL-CIO 
555 New Jersey Ave. N.W. I Washington, DC 20001 I 202-879-4400 
www.aft.org  I  www.facebook.com/AFTunion I www.twittercom/AFTunion 

From: Garibay, Montserrat <Montserrat.Garibav@ed.gov> 

Sent: Monday, March 15, 2021 3:18 PM 

To: Calvin MacDowell, Office of the President <cmacdowell@aft.org>; Beth Antunez, Legislation <bantunez@aft.org> 

Cc: Tear Jones Murphy, Office of the President <tjones@aft.org>; Thomas Petrillo, Office of the President 

<tpetrillo@aft.org> 

Subject: RE: connecting 

The meeting will take place tomorrow from 12 to 12:30 p.m. It is already in Dr. Cardona's schedule. 

Thank you, 

Montserrat 

From: Calvin MacDowell, Office of the President <cmacdowell@aft.org> 

Sent: Monday, March 15, 2021 3:01 PM 

To: Beth Antunez, Legislation <bantunez@aft.org>; Garibay, Montserrat <Montserrat.Garibay@ed.gov> 

Cc: TearJones Murphy, Office of the President <tjones@aft.org>; Thomas Petrillo, Office of the President 
<tpetrillo@aft.org> 

Subject: RE: connecting 

Hello Montserrat, 



Checking back in on this to see if we can settle on a time for tomorrow for a check in between President Weingarten 
and Secretary Cardona. 

Thank you, 
Calvin 

Calvin MacDowell 
Executive Assistant/Scheduler I Office of the President 
T: 202-393-4277 I E: cmacdowellPaft.org 

American Federation of Teachers, AFL-CIO 
555 New Jersey Ave. N.W. I Washington, DC 20001 I 202-879-4400 
www.aft.org I www.facebook.com/AFTunion I www.twitter.com/AFTunion 

From: Calvin MacDowell, Office of the President 
Sent: Monday, March 15, 2021 12:16 PM 
To: Beth Antunez, Legislation <bantunez@aft.org>; Garibay, Montserrat <Montserrat.Garibay@ed.gov> 
Cc: TearJones Murphy, Office of the President <tjones@aft.org>; Thomas Petrillo, Office of the President 
<tpetrillo@aft.org> 
Subject: RE: connecting 

Thank you Beth, 

Hello Montserrat, it is great to connect. Randi is available tomorrow for a 30 minute call with the Secretary b/w 
11:45a-1pET or 4p-5p ET. 

For the standing meeting it would be best for Randi's schedule to look at dates starting on April 12. If you will loop me 
with the scheduler for Secretary Cardona I will be happy to work all of this out with them. Looping in the rest of 
Randi's scheduling team as well for their reference. 

Many thanks, 
Calvin 

From: Beth Antunez, Legislation <bantunez@aft.org> 
Sent: Monday, March 15, 2021 11:29 AM 
To: Garibay, Montserrat <Montserrat.Garibay@ed.gov> 
Cc: Calvin MacDowell, Office of the President <cmacdowell@aft.org> 
Subject: connecting 

Hi Montserrat, 

Connecting you with Randi's scheduler, Calvin McDonald. Randi would very much like to connect with the 

Secretary for 30 minutes early this week. 

And looks forward to regularly scheduled meetings going forward beginning in April. 

And would 10 am on either Monday or Tuesday been good for you and Ito connect with regularly? 

Thank you. 

Beth 

This email has been scanned for spam & viruses. If you believe this email should have been stopped by our 



filters, click here to report it. 



Calvin MacDowell, Office of the President 

From: Calvin MacDowell, Office of the President 

Sent: Tuesday, March 16, 2021 9:28 AM 

To: Garibay, Montserrat 

Subject: RE: Cardona's meeting 

Good morning Montserrat, 

We are all set for this morning's meeting between Randi and Dr. Cardona. I have added the teams call information to 

Randi's calendar. I do so manually so that she can have it in the format she prefers. No need to resend the invite to 

Randi directly but for your purposes, Randi's email is rweingar@aft.org. 

Thank you, 

Calvin 

From: Garibay, Montserrat <Montserrat.Garibay@ed.gov> 

Sent: Tuesday, March 16, 2021 9:20 AM 

To: Calvin MacDowell, Office of the President <cmacdowell@aft.org> 

Subject: Cardona's meeting 

Calvin, 

Good morning. Just want to make sure we are ready for the meeting call between Randi and Dr. Cardona. Can you 

please share Randi's email to add to the teams meeting. 

Thank you, 

Montserrat 

This email has been scanned for spam & viruses. If you believe this email should have been stopped by our 

filters, click here to report it. 



Garibay, Montserrat 

From: Garibay, Montserrat 

Sent: Tuesday, March 16, 2021 8:00 PM 

To: Wick-Bander, Olivia [NEA] 

Subject: Re: Today's check-in with Daaiyah 

Libby, 

I am available both times. Whatever works best for Daaiyah. Let me know. 

Thank you, 

Montserrat 

Sent from my iPhone 

On Mar 16, 2021, at 6:32 PM, Wick-Bander, Olivia [NEA] <owickbander@nea.org> wrote: 

Good Afternoon Montserrat 

Daaiyah will be unavailable on Friday during your check-in as well. Do any of the below times work this 

week to reschedule your Friday meeting? 

Wednesday 3/17 

2-3p ET 

Thursday 3/18 

3:15-4p ET 

Thanks 

Libby 

Olivia 'Libby' Wick-Bander (she/her) 
Office of Strategic Alliances 
National Education Association 
owickbander@nea.org 

From: Montserrat Garibay <Montserrat.Garibay@ed.gov> 

Date: Tuesday, March 16, 2021 at 3:12 PM 

To: Libby Wick-Bander <owickbander@nea.org> 

Subject: RE: Today's check-in with Daaiyah 

Thank you for letting me know Libby. 



Have a great day, 

Montserrat 

From: Wick-Bander, Olivia [NE/k] <owickbander@nea.org> 

Sent: Tuesday, March 16, 2021 3:10 PM 

To: Garibay, Montserrat <Montserrat.Garibay@ed.gov> 

Subject: Today's check-in with Daaiyah 

Good Afternoon Montserrat 

Daaiyah needs to cancel your check-in this afternoon unfortunately, but looks forward to connecting 

with you later this week. 

Thank you 

Libby 

Olivia 'Libby' Wick-Bander (she/her) 
Office of Strategic Alliances 
National Education Association 
owickbander@nea.org 
(b)(6) 



(b)(6) 

Subject: 

Location: 

Weekly Check-in: Montserrat & Daaiyah 

https://nea-org.zoom.us/j/ 

Meeting ID 

Passcode: [b)(6) Find your local number: https://nea-org.zoom.us/ 

(b)(6) 

(b)(6) 

owickbander@nea.org 

(b)(6) 

Start: Wednesday, March 17, 2021 2:00 PM 

End: Wednesday, March 17, 2021 2:20 PM 

Show Time As: Tentatively accepted 

Recurrence: (none) 

Organizer: owickbander@nea.org 

Required Attendees: Garibay, Montserrat 

Daaiyah Bilal-Threats is inviting you to a scheduled Zoom meeting. 

Join Zoom Meeting 

https://nea-org.zoom.us/j/ 

 

(b)(6) 

Meeting ID (b)(6) 

Passcode: 825815 One tap mobile 
(b)(6) US (Tacoma) 

US (Houston) 

Dial by your locaton 
(b)(6) US (Tacoma) 

US (Houston) 

US (San Jose) 

US (New York) 

US (Washington DC) 

US (Chicago) 



Shital Shah, Educational Issues 

From: Shital Shah, Educational Issues 

Sent: Wednesday, March 17, 2021 1:24 PM 

To: Garibay, Montserrat 

Subject: Re: National Labor Management Partnership monthly meeting 

Nola Montse!! 

Hope you are well. We are really looking forward to you joining us tomorrow at our National Labor 

Management Partnership (NLMP) meeting. Below is a rough agenda for our conversation: 

• Welcome, introductions 

• Overview of NLMP 

• Montserrat Garibay, overview of role, potential opportunities for 

collaboration between NLMP & ED, and anything else you want 

to share! 

• Discuss next steps 

Don't hesitate to reach out with any questions! 

Warmly, 

Shital 

Shital C. Shah (she/her) 

Manager I Philanthropic Engagement & Partnerships I Educational Issues Department 

C: (b)(6) I E: sshah@aft.org 

Twitter: @schandrashah  

Share your Community School Story! 

Donate Now to our Covid Response Fund 

Get information  for responding to COVID-19 

From: Garibay, Montserrat <Montserrat.Garibay@ed.gov> 

Sent: Thursday, March 11, 2021 9:09 PM 

To: Shital Shah, Educational Issues <sshah@aft.org> 

Subject: Re: National Labor Management Partnership monthly meeting 

Shiraz, 

Thank you for the invitation. It was great to talk to you today. I'll reach out to Jessica too. 

In solidarity, 

Montserrat 



> Meeting ID: 

> Passcode: (b)(6) 

(b)(6) 

> 

> On Mar 11, 2021, at 2:42 PM, Shital Shah, Educational Issues <sshah@aft.org> wrote: 

> 

> ?Montse, thanks again for making time to join us! If you need to join later or leave early, no worries at all, just let 

me know. I do hope you can hang with us the entire time. ??. 

> 

>Shital 

> 

>Join Zoom Meeting 
> https://cecweb.zoom.us/(b)(6) 

This email has been scanned for spam & viruses. If you believe this email should have been stopped by our filters, click 

the following link to report it (https://portal.mailanyone.net/index.htmlWouterkeportspam? 

token=dXN Icj1zc2h ha EBhZnQu b3J n03 RzPTE2 MTU1 MTQ5OTA7dXVpZD02 M DRBQOQ2 RTg5ODICRklwMTc4MzAxQ 

UYyN0Y0ODhGNzt0b2tIbj1hZWE4OTJ kM Dg0YzFmZTd kODU4N 2QxZDRhN 215 M j EyYTO3YmQ0M jQw0w%3 D%3 D). 



Garibay, Montserrat 

From: Garibay, Montserrat 

Sent: Wednesday, March 17, 2021 2:07 PM 

To: Daaiyah Bilal-Threats 

Cc: Olivia Wick-Bander 

Subject: Call 

Daaiyah, 

I am trying to access the zoom call but having technology difficulties. 

Montserrat 



Garibay, Montserrat 

From: Garibay, Montserrat 

Sent: Thursday, March 18, 2021 9:48 AM 

To: Beth Antunez, Legislation 

Subject: Re: op-ed plus convo 

Good Morning,Beth, 

Yes. I am available now until 11 am and after 3 pm. Thank you for sharing the article from Randi. 

Let me know, 

Montserrat 

Sent from my iPhone 

On Mar 18, 2021, at 7:53 AM, Beth Antunez, Legislation <bantunez@aft.org> wrote: 

Good morning, Montserrat, 

Do you have a moment to chat today? 

Also, Randi wanted to share the below with the appropriate folks inside the Education 

Department. Thank you. 

https://www.usatoday.com/story/opinion/2021/03/18/biden-student-loan-forgiveness-
column/6944144002/ 

Student loan forgiveness: Biden can 
restore a broken promise 
We found a minefield of deceptions by student loan companies 
and negligent indifference by government officials. 

Randi Weingarten and Seth Frotman 

Opinion contributors 

Kelly Finlaw is a middle school art teacher in New York City. Over the last year, 



she has also been called an "essential employee," a "frontline worker" and — a 
term she has certainly never attributed to herself — a "hero." During this time, 

she has done everything she could to meet the needs of her students and make 

remote learning work as well as possible, all the while knowing it is no 
substitute for being in the classroom with her students. 

Yet despite delivering on her promise to educate the next generation of 
Americans — even in the midst of a pandemic — the federal government has 

broken its promise to her. Finlaw remains stuck with nearly $90,000 in 
student debt that should have been canceled years ago. 

Finlaw, along with millions of others, was made a simple pledge: If she worked 

for a decade as an educator, as a nurse or in another public service profession, 
her student debt would be wiped away. 

The Public Service Loan Forgiveness program 

That was the intent of the federal Public Service Loan Forgiveness program  — a 

bipartisan law that recognized that spiraling student debt burdens are 
particularly punishing for workers in public service, and that our communities 

and our country are worse off if this burden drives a generation of students 
away from careers as educators, healthcare workers, first responders, and other 
public service workers. 

Yet the previous administration failed Finlaw and countless others. A decade 
after the law was passed, she has held up her end of the deal yet remains 

saddled with debt she should not have to repay. While she is thrilled that 

students are returning to her classroom this month, her $500-a-month student 
loan bill that should have stopped coming years ago is a constant reminder of 
how our country's student loan system has failed her. 

Since the first public service workers became eligible to have their debts 
canceled under the program in 2017, a shocking  99% of all applications  have 
been rejected. Ninety-nine percent. Hundreds of thousands of public service 

workers have been knocked off track through no fault of their own. Former 

Education Secretary Betsy DeVos repeatedly put the demands of student loan 

companies over  the needs of public service workers; DeVos attempted to 



sabotage the Public Service Loan Forgiveness program to such a degree that the 
American Federation of Teachers and educators like Finlaw took her to court  to 

try to force the Department of Education to follow the law. DeVos 

refused, calling student debt relief wrong and a "truly insidious notion of 
government gift giving." Former President Donald Trump even proposed to  
eliminate the program entirely, but Congress refused. 

For more than two years, we've conducted an exhaustive investigation into the 
widespread government mismanagement and industry abuses that have 

cheated borrowers out of their rights. We found a minefield of deceptions by 
student loan companies and negligent indifference by government officials. 
It's so difficult for borrowers to navigate the student loan morass that the AFT 
launched a union-wide initiative to engage with and train tens of thousands of 
our members on how to navigate this broken system to reduce their monthly 
bill and reach eventual relief. 

Today we have a new administration. President Joe Biden has the opportunity 

to swiftly restore the promise of Public Service Loan Forgiveness. Finlaw, and 

every other student loan borrower who has made their loan payments while 

working in public service for a decade, should have the entirety of their student 
debt canceled as Congress promised. 

What Biden's administration needs to do about student loans 

Education Secretary Miguel Cardona should order swift review of PSLF 

applications and discharge debts for all borrowers who have completed a 
decade of public service while paying their federal student loans. 

Relief is needed for everyone who has been on the wrong side of our broken 

student loan system or been cheated out of the promise of debt relief. The new 
administration should review existing federal student loan programs that 

assured borrowers their loans would be canceled if they made income-based 
payments for two decades, if they acquired a severe disability, or if their school 
deceived them into pursuing a worthless degree. 

This month we learned that Biden will be  assessing his authority to cancel 
student loan debt  for everyone — a review we believe will confirm that 



Congress has already granted this power to the administration. Biden should 
use it to cancel up to $50,000 for every student loan borrower in America. 

Canceling this debt would be a game changer for millions of Americans who 

have been unable to buy a house, start a family, launch their dream business or 
follow their passions because they are being crushed under $1.7 trillion in  

student loans. It would be an immediate and long-lasting stimulus to our 
economy — increasing  average yearly pay by $3,000, increasing the gross  
domestic product  by $1 trillion and closing the Black-white wealth gap  by 25 

percentage points. 

While all of this is happening, Biden can and must immediately provide relief 

to the educators, first responders and other public service workers like Finlaw 
who have lived up to their end of a promise. It's time for the government to 

deliver on that promise, fix the broken system and immediately cancel their 
student loan debts. 

Randi Weingarten, President of the American Federation of Teachers. Seth 

Frotman, Executive Director of the Student Borrower Protection Center. 



Walker, Andrea [NEA] 

From: Walker, Andrea [NEA] 

Sent: Thursday, March 18, 2021 3:06 PM 

To: Shital Shah, Educational Issues; kim.mcbride@cecweb.org; bartolettij@nassp.org; 

msherman@aasa.org; Karhusea@nassp.org; Marla Ucelli-Kashyap, Educational 

Issues; melissa.mcgrath@ccsso.org; cslaven@nsba.org; Danny Carlson; 

FarraceB@nassp.org; Jinghong Cai; jmellow@nsba.org; efranks@naesp.org; Mary 

McDonald; Garibay, Montserrat 

Subject: Invitation to join 3/24 NJ LMC Summit 

Attachments: Revised Draft Agenda March 24 Conf_.docx 

Dear National Labor Management Partnership Colleagues: 

Nice to see you all today—so excited to have you join us, Montserrat! 

I am extending an invitation on behalf of NEA President Becky Pringle, our NJEA colleagues and their partners in the 
New Jersey Public School Labor Management Collaborative for a 3/24 Inter-district Summit, where participating NJ 
districts will share how they have leveraged their collaborative structures and processes to deal with teaching and 
learning during the pandemic, specifically: 

• What Innovations to teaching and learning have their district and schools developed? 
• What Collaborative Structures and Processes did they use? 
• What Innovations and Processes will they take forward into the 2021-22 school year and beyond? 
• How associations and districts collaborated to address issues of equity and racism in their schools 

and districts? 
Date/Time: 3/24, 1-4PM (EST) 
Registration for this meeting: 
https://njea.zoom.us/meeting/register/tJ M rd--sqDgiE9MivGHN D9aI7mtE9P6mjN4L 
After registering, you will receive a confirmation email containing information about joining the meeting. There is no 
charge to attend. 

Attached is a draft agenda. As you can see, Sec Cardona & Gov Murphy are confirmed to attend either by way of 
recorded greetings or live. The NJ Commissioner is confirmed to be there live and Becky Pringle will be closing the 
session 
Hope to see you there! 

Best, 

Andrea 

Andrea L. Walker 
Associate Director, Strategy & Learning Solutions 

nea 
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(b)(6) 



Revised Draft Agenda 
NJ Public School Labor-Management Collaborative 

Inter-district Conference 
March 24, 2021 

1:00 Welcome: 

US Sec of Education Miguel Cardona 
NJ Governor Phil Murphy 
NJ Commissioner of Education Angela MacMillan 
NJSBA Exec Director Larry Feinsod 
NJEA Executive Director Steve Swetsky 
NJASA Mark Stanwood 
NJPSA Exec Director Pat Wright 

1:35 Panel 1: Leveraging Relationships to Deal with the Pandemic 

New Brunswick 
Clifton 
Pompton Lakes 
Hillside 
(8 mins per district) 

2:10 Panel 2: Leveraging Collaborative Structures and Practices to find Solutions to 
the Pandemic and Equity 

DeIran 
Metuchen 
Montgomery 
(10 minutes per district) 

2:50 Breakout Q/A & Discussions (Facilitated Breakouts) 

1. New Districts 
2. Collaborative Work on Equity and Undoing Institutional Racism 
3. Superintendents (Role Alike) 
4. Board of Education (Role Alike) 
5. Principals (Role Alike) 
6. Union Leaders (Role Alike) 
7. Collaborative Structures 
8. Decision Making Processes 
9. Problem Solving 
10. Conflict Resolution 
11. Metuchen Follow-up 
12. Montgomery Follow-up 
13. Delran Follow-up 



14. Technology During the Pandemic 

3:30 Closing Observations and Reflections: 
NEA President, Becky Pringle 
Introduction by NJEA President, Marie Blistan 

3:45 Next Steps, Capacity Building, Closing 



Garibay, Montserrat 

From: Garibay, Montserrat 

Sent: Thursday, March 18, 2021 10:13 PM 

To: Kusler, Mary [NEA-CAO] 

Cc: Sean Harper 

Subject: Re: Introductions 

Thank you Mary. Nice to meet you Sean. Please let me know when you might be available. 

Montserrat 

Sent from my iPhone 

> On Mar 18, 2021, at 8:53 PM, Kusler, Mary [NEA-CAO] <mkuslergnea.org> wrote: 

> Hi Sean, 

> Please meet Montserrat. Montserrat is our former leader in Austin and now newly appointed to the 

Department of Education to handle labor relations. 

> Montserrat, Sean is one of the principals of Ballast Consulting and a dear friend of mine. 

> I would like to ask you to brief Montserrat on the latest NEA data. I think it is important for her to know 

the policy maker research on NEA. 

> I also suggested to Michelle Ringuette and suggested she may want you to share their research as well. 

> Thanks 

> Mary 

> Sent from my iPad 



Beth Antunez, Legislation 

From: Beth Antunez, Legislation 

Sent: Thursday, March 18, 2021 10:16 PM 

To: Garibay, Montserrat; Kelly Booz, Educational Issues 

Subject: Re: Dr. Cardona at SML event 

Sounds good! I can send a zoom for 11 am tomorrow 

Get Outlook for iOS 

From: Garibay, Montserrat <Montserrat.Garibay@ed.gov> 

Sent: Thursday, March 18, 2021 8:57 PM 

To: Kelly Booz, Educational Issues; Beth Antunez, Legislation 

Subject: RE: Dr. Cardona at SML event 

13. to 12 works for me. 

Thank you, 

Montserrat 

From: Kelly Booz, Educational Issues <Kbooz@aft.org> 

Sent: Thursday, March 18, 2021 8:46 PM 

To: Beth Antunez, Legislation <bantunez@aft.org>; Garibay, Montserrat <Montserrat.Garibay@ed.gov> 

Subject: Re: Dr. Cardona at SML event 

11-12 window work? 

Using my iPhone. Please forgive any autocorrects. 

From: Beth Antunez, Legislation <bantunez@aft.org> 

Sent: Thursday, March 18, 2021 8:02:50 PM 

To: Kelly Booz, Educational Issues <Kbooz@aft.org>; Garibay, Montserrat <Montserrat.Garibay@ed.gov> 

Subject: Re: Dr. Cardona at SML event 

Does sometime 9:30 - noon or 1 - 3 Eastern Time work for you two? 

Get Outlook for iOS 

From: Kelly Booz, Educational Issues <Kbooz@aft.org> 

Sent: Thursday, March 18, 2021 7:52 PM 

To: Beth Antunez, Legislation; Garibay, Montserrat 

Subject: Re: Dr. Cardona at SML event 

Yes, definitely. What works for you? We talked about in general on a previous call, but it's 

time to get specific. 



Thanks, 

Kelly 

Kelly C. Booz 
Director: ShareMyLesson.com I AFTeLearning.org 

Educational Issues 

T: 202-879-4130 I C: (10)(6) E: kboozPaft.org 

Twitter: Pkellycbooz  

Linkedln: linkedin.com/inikellycarmichaelbooz/ 

American Federation of Teachers, AFL-CIO 

555 New Jersey Ave. N.W. I Washington, DC 20001 I 202-879-4400 

From: "Beth Antunez, Legislation" <bantunezPaft.org> 

Date: Thursday, March 18, 2021 at 7:50 PM 

To: "Kelly Booz, Educational Issues" <KboozPaft.org>, "Garibay, Montserrat" <Montserrat.GaribavPed.gov> 

Subject: Dr. Cardona at SML event 

Hi Kelly, 

Montserrat (cc'd) at the Ed Department was asking me about the Dr. C/Randi event—format, questions, etc. I didn't 

know if you had nailed all of that down with Maggie. If not, should we see if the three of us have time sometime 

tomorrow to chat? 

Thanks! 

Get Outlook for iOS 

This email has been scanned for spam & viruses. If you believe this email should have been stopped by our 

filters, click here to report it. 



Garibay, Montserrat 

From: Garibay, Montserrat 

Sent: Friday, March 19, 2021 2:42 PM 

To: Marla Ucelli-Kashyap, Educational Issues 

Subject: Re: Just saying hi! 

Marla, 

Thank you for your email. I am excited to be part of the Department of Education. 

Hope to see you soon, 

Montserrat 

On Mar 17, 2021, at 3:44 PM, Marla Ucelli-Kashyap, Educational Issues <mucelli@aft.org> 

wrote: 

? 
Hi Montserrat, 
Hope you are getting settled into your new role. I'm sure it has been a whirlwind! I'm so delighted that 
you will meet with the NLMP group tomorrow. I think it has untapped potential that can be realized in 
the Biden/Cardona Administration! I asked Shital to take over my role in representing AFT with the 
NLMP a couple months ago, though I do hope to get on tomorrow's call. 

Mainly, I just wanted to finally take a moment to wish you well in this new post. Beth does a super job 
as AFT's main liaison to ED, but just wanted to let you know that, of course, any time I or any of the Ed 
Issues team can be helpful, we be happy to! Please reach out (cell number below). Can't wait until we 
can all raise a glass or share a cup of coffee in person. 

Best regards, 
Marla 

Marla Ucelli-Kashyap 
Senior Director I Educational Issues 
0: 202.393.8636 I C: (b)(6)  I E: mucelli@aft.orq 'Twitter: @marlaucelli 

American Federation of Teachers, AFL-CIO 
555 New Jersey Ave. N.W. I Washington, DC 20001 I 202-879-4400 
www.aft.orq I www.facebook.com/AFTunion I www.twittercom/AFTunion 

Donate Now to our Covid Response Fund: httbs://www.aft.org/covid-19-response-fund  
Get information for responding to COVID-19 on AFT - https://www.aft.org/coronavirus  

Join AFT Share My Lesson's Remote Learning Community with preK-12 learning resources for 
educators and parents - https://sharemylesson.com/coronavirus/remote  



Garibay, Montserrat 

From: Garibay, Montserrat 

Sent: Friday, March 19, 2021 2:54 PM 

To: Beth Antunez, Legislation 

Subject: RE: AFT's Weingarten Responds to New CDC Physical Distancing Guidelines 

Thank you Beth. I will share with Dr. Cardona. 

Montserrat 

From: Beth Antunez, Legislation <bantunez@aft.org> 

Sent: Friday, March 19, 2021 2:52 PM 

To: Garibay, Montserrat <Montserrat.Garibay@ed.gov> 

Subject: Fw: AFT's Weingarten Responds to New CDC Physical Distancing Guidelines 

Hi Montserrat, 

As you can imagine, today's announcement on physical distancing is going to be extremely difficult to 

implement. Randi asked that we share this statement with you and Secretary Cardona. 

Thank you, 

Beth 

     

      

From: Dorothy Dike, Communications <ddike@aft.org> on behalf of AFT Media Affairs, AFTPress@aft.org 

<AFTPress@aft.org> 

Sent: Friday, March 19, 2021 12:13 PM 

To: AFT Media Affairs, AFTPress@aft.org <AFTPress@aft.org> 

Subject: AFT's Weingarten Responds to New CDC Physical Distancing Guidelines 

For Immediate Release 
March 19, 2021 

Contact: 
Andrew Crook 
607-262-9431 

acrook@aft.org 
www.aft.org 

AFT's Weingarten Responds to New CDC Physical Distancing Guidelines 

WASHINGTON—American Federation of Teachers President Randi Weingarten issued the following 
statement after the Centers for Disease Control and Prevention altered its physical distancing 
guidelines for school classrooms: 

"No one wants to end remote and hybrid education more than educators, parents and students—just 
ask anyone who's had to teach or learn with simultaneous online and in-person instruction. 

"While we hope the CDC is right and these new studies convince the community that the most enduring 
safety standard of this pandemic—the 6-foot rule—can be jettisoned if we all wear masks, we will 
reserve judgement until we review them, especially as they apply in districts with high community 
spread and older buildings with ventilation challenges. 



"Kids need to be in school, and the AFT has advocated consistently for safely reopening in-person 
learning since last April, but we are concerned this change has been driven by a lack of physical space 
rather than the hard science on aerosol exposure and transmission. 

"Until today, the literature on reducing distancing has been inconclusive at best and misleading at 
worst. The studies so far have often approached distancing in a vacuum, without measuring the effect 
of changes to other mitigation strategies, including masking. 

"The good news is we're making progress—the latest data show 80 percent of schools are now offering 
some in-person instruction. And with widespread vaccine availability, it's far less likely educators and 
staff will fall ill, even as we continue to worry about our kids and those at greater risk. 

"We have asked the CDC to include urban and under-resourced districts in future studies, something it 
has not yet done. In the meantime—thanks to President Joe Biden's American Rescue Plan—we have 
the resources to roll out testing and vaccinations, plan for the next school year, and help support a 
comprehensive, voluntary summer school program packed with joy and enrichment. 

"Let's start working now to tackle the education, well-being and mitigation strategies needed to help 
schools reopen in the fall in a way that's as close as 'normal' as possible, to help kids thrive. Our 
families and children deserve nothing less." 

### 

Follow AFT President Randi Weingarten: http://twittercom/rweingarten 

The American Federation of Teachers is a union of 1.7 million professionals that champions 
fairness; democracy; economic opportunity; and high-quality public education, healthcare and public 
services for our students, their families and our communities. We are committed to advancing these 

principles through community engagement, organizing, collective bargaining and political activism, and 
especially through the work our members do. 

Randi Weingarten Fedrick C. Ingram 
Evelyn DeJesus 

PRESIDENT SECRETARY-TREASURER 
EXECUTIVE VICE PRESIDENT 

American Federation of Teachers, AFL-CIO 
Communications Department • 555 New Jersey Ave. N.W. • Washington, DC 20001 • T: 202-879-4458 

• F: 202-879-4580 • www.aft.org  

AFT Teachers • AFT PSRP • AFT Higher Education • AFT Public Employees • 
AFT Nurses and Health Professionals 



Bilal-Threats, Daaiyah [NEA] 

From: Bilal-Threats, Daaiyah [NEA] 

Sent: Saturday, March 20, 2021 8:58 AM 

To: Garibay, Montserrat 

Subject: ED Summit Draft Stories v2 03.10.2021.xlsx 

Attachments: ED Summit Draft Stories v2 03.10.2021.xlsx 

Laurel and PG. here 

Please Forgive typos. Sent from my iPhone 



STATE CITY LOCAL INDIVIDUAL CONTACT #s CONTACT EMAIL 

Alaska Kodiak island Borough KBEA 

(b)(6) 

Arizona Sunnyside SEA 

Arizona Mesa MUSD 

 



California San Juan SJTA 

Delaware Laurel LEA 

b)(6) 



Xb)(6) 

Kentucky Jefferson County JCTA 



Maryland Prince George's County PGCEA 

New Jersey DeIran DEA 

b)(6) 



(b)(6) 

Pennsylvania Upper Darby UDEA 



BACKGROUND / STORY 

(b)(6) 



(b)(6) 



(b)(6) 



(b)(6) 



(b)(6) 



Montserrat.Garibay@ed.gov 

From: Montserrat.Garibay@ed.gov 

Sent: Sunday, March 21, 2021 10:26 AM 

To: Bilal-Threats, Daaiyah [NEA] 

Subject: Re: Contacts for the following 

Will do thank you so much for the information. 

Montserrat 

Sent from my iPhone 

On Mar 20, 2021, at 11:58 PM, Bilal-Threats, Daaiyah [NEA] <DBilal@nea.org> wrote: 

? You're welcome. There's a  b)(6) frve would like to suggest 

for a visit. We pre vetted it when the FLOTUS team was considering a visit in MD last month. 

Let me know if we can help w ID the schools 

Please Forgive typos. Sent from my iPhone 

On Mar 20, 2021, at 6:07 PM, Garibay, Montserrat <Montserrat.Garibay@ed.gov> 

wrote: 

?Thank you Daaiyah. 

Montserrat 

Sent from my iPhone 

On Mar 20, 2021, at 8:00 AM, Bilal-Threats, Daaiyah [NEA] 

<DBilal@nea.org> wrote: 

?Just sent you list with both. Let me know if that's what you need. 

Please Forgive typos. Sent from my iPhone 

On Mar 20, 2021, at 8:54 AM, Bilal-Threats, Daaiyah [NEA] 

<DBilal@nea.org> wrote: 



? Yes we can get those for you. Is Monday ok? 

You need district superintendent and local union leader? 

Please Forgive typos. Sent from my iPhone 

On Mar 20, 2021, at 8:14 AM, Garibay, 

Montserrat <Montserrat.Garibay@ed.gov> 

wrote: 

? Daaiyah, 

Good morning. Do you contact information for 

the following districts by any chance?. We are 

trying to contact them for school visits with 

Dr.Cardona 

(b)(6) 

Please let me know, thank you, 

Montserrat 



Garibay, Montserrat 

From: Garibay, Montserrat 

Sent: Monday, March 22, 2021 9:49 AM 

To: Bilal-Threats, Daaiyah [NEA] 

Cc: Kelly, Teresa [NEA]; Wick-Bander, Olivia [NEA] 

Subject: Re: NEA Virtual TownHall - Cardona 

Good Morning Daaiyah, 

Thank you for sharing the dates, I will share and will follow up. 

Montserrat 

On Mar 22, 2021, at 8:12 AM, Bilal-Threats, Daaiyah [NEA] <DBilal@nea.org> wrote: 

? Good morningMontserrat 

I've copied in Teresa KELLY who is Becky's executive assistant. 

Is there a scheduling office she should work directly with? 

here are some alternative dates (from 7:00-8:00 pm 

Wed, 4/7 

Tue, 4/13 

Wed, 4/14 

Please Forgive typos. Sent from my iPhone 

On Mar 15, 2021, at 9:30 AM, Bilal-Threats, Daaiyah [NEA] <DBilal@nea.org> 

wrote: 

?Thanks Montserrat. We will look and offer up others. I'll work with Becky's 

assistant Teresa 

Original Message  

From: Garibay, Montserrat <Montserrat.Garibay@ed.gov> 

Sent: Monday, March 15, 2021 9:26 AM 

To: Bilal-Threats, Daaiyah [NEA] <DBilal@nea.org> 

Subject: NEA Virtual TownHall 

Daaiyah, 



Good morning. Hope you had a great weekend. I talked to the team about the NEA 

Virtual TownHall. They are interested however the dates don't work since 

Dr.Cardona will be busy preparing for the National ReOpening Summit on the 23 

and the Summit on the 24. Do you have other alternative dates?. 

Please let me know. 

Thank you, 

Montserrat 



Garibay, Montserrat 

From: Garibay, Montserrat 

Sent: Monday, March 22, 2021 1:43 PM 

To: bantunez@aft.org 

Subject: Letter from Secretary Cardona 

Attachments: Secretary Cardona Letter to Governor Pierluisi 3 22 21.pdf; Secretary Cardona Letter 

to Governor Pierluisi_Spanish 3 22 21.pdf 

Beth, 

Here is the letter that Dr. Cardona signed for Puerto Rico. We will send a press release at 2 p.m. 

Montserrat 
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THE SECRETARY OF EDUCATION 

WASHINGTON, DC 20202 

 

     

     

March 22, 2021 

The Honorable Pedro Pierluisi 
Governor 
Commonwealth of Puerto Rico 
P.O. Box 9020082 
San Juan, PR 00902-0082 

Dear Governor Pierluisi: 

Thank you for your letter to the U.S. Department of Education (Department) dated March 5, 
2021. In your letter, you requested immediate access to Coronavirus Aid, Relief, and Economic 
Security Act (CARES Act) funds and Coronavirus Response and Relief Supplemental 
Appropriations Act (CRSSA) funds. 

As we renew our partnership with the Puerto Rico Department of Education (PRDE), I wish to 
affirm my commitment, and the Department's commitment, to supporting Puerto Rico and 
PRDE in a collaborative and mutually respectful manner, with the shared objective 
of benefitting the students of the Commonwealth. 

As the Commonwealth of Puerto Rico faces the challenges of the pandemic and continues to 
recover from the hurricanes and the more recent earthquakes, the Department understands the 
urgency to access vital Federal education funds to meet the needs of Puerto Rican students who 
are experiencing compounded trauma. The Department is committed to partnering with 
and supporting Puerto Rico in the efficient and effective use of Department funds to serve Puerto 
Rico's students, including to safely reopen schools and maximize in-person instructional 
time. The Department acknowledges and appreciates Puerto Rico's efforts to implement greater 
accountability for the use of Federal funds and progress toward signing a contract to procure the 
services of a Third Party Fiduciary Agent. Accordingly, the Department will 
be authorizing Puerto Rico to immediately draw down all fiscal year 2019 Department program 
grant funds as well as all funds under the CARES Act Elementary and Secondary School 
Emergency Relief Fund (ESSER I) and Governor's Emergency Education Relief Fund (GEER I) 
as needed. 

Shortly, the Department will provide a follow-up communication with details about the authority 
to draw down these funds. The Department will continue to provide Puerto Rico access 
to needed funds until the Third Party Fiduciary Agent is operational. 

Sincerely, 

Miguel A. Cardona, Ed.D. 
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THE SECRETARY OF EDUCATION 
WASHINGTON, DC 20202 

 

     

     

22 de marzo de 2021 

Hon. Pedro Pierluisi 
Gobernador 
Estado Libre Asociado de Puerto Rico 
P.O. Box 9020082 
San Juan, PR 00902-0082 

Estimado gobernador Pierluisi: 

Gracias por su carta al Departamento de Educaci6n de EE.UU. (Departamento) con fecha de 5 de 
marzo de 2021. En su carta, solicito acceso inmediato a los fondos de la Ley de Ayuda, Alivio y 
Seguridad Economica del Coronavirus (Ley CARES) y los fondos de la Ley de Asignaciones 
Suplementarias de Respuesta y Alivio del Coronavirus (CRSSA). 

Segim renovamos nuestra colaboracion con el Departamento de Educacion de Puerto Rico 
(PRDE), deseo afirmar mi compromiso y el compromiso del Departamento de apoyar a Puerto 
Rico y al PRDE de manera colaborativa y mutuamente respetuosa, con el objetivo compartido de 
beneficiar a los estudiantes del Estado Libre Asociado. 

A medida que el Estado Libre Asociado de Puerto Rico enfrenta los retos de la pandemia y 
continua recuperandose de los huracanes y los Altimos terremotos, el Departamento comprende la 
urgencia de acceder a los fondos educativos federales vitales para satisfacer las necesidades de los 
estudiantes puertorriquerios que sufren extensos traumas. El Departamento esta comprometido a 
colaborar y apoyar a Puerto Rico en el uso eficaz de los fondos del Departamento para servir a los 
estudiantes de Puerto Rico, que incluye reabrir las escuelas de manera segura y aprovechar al 
maxim de la enseilanza en persona. El Departamento reconoce y aprecia los esfuerzos de Puerto 
Rico en implementar mayor responsabilidad en cuanto al uso de fondos federales y la intenci6n de 
finnar un contrato para adquirir los servicios de un agente fiduciario tercero (TPFA). En 
consecuencia, el Departamento dard permiso a Puerto Rico de usar inmediatamente todos los 
fondos de subvencion del Departamento para el afio fiscal 2019, asi como todo el dinero del Fondo 
de Socorro Urgente a Escuelas Primarias y Secundarias de la Ley CARES (ESSER I), y el Fondo 
del Gobernador para el Socorro Urgente a la Educacion (GEER I) segim sea necesario. 

Pronto, el Departamento proporcionard detalles adicionales sobre la autorizacion para retirar esos 
fondos. El Departamento continuard brindando a Puerto Rico acceso a los fondos necesarios hasta 
que el TPFA este operativo. 

Atentamente, 

Miguel A. Cardona, Ed.D. 



Garibay, Montserrat 

From: Garibay, Montserrat 

Sent: Monday, March 22, 2021 2:03 PM 

To: bantunez@aft.org 

Subject: Puerto Rico-Press Release 

Attachments: 03222021_PuertoRico_CARESFunds_Press Release_WH Review.docx 

Beth, 

Here is the press release for Puerto Rico. 

Montserrat 



U.S. Department of Education 
Office of Communications & Outreach, Press Office 
400 Maryland Ave., S.W. 
Washington, D.C. 20202 

FOR IMMEDIATE RELEASE 
March 22, 2021 

CONTACT: 
Press Office, (202) 401-1576 or press@ed.gov 

U.S. Secretary of Education Miguel Cardona Provides Puerto Rico Department of 
Education Access to Pandemic Relief Aid and Other Grant Funds 

U.S. Secretary of Education Miguel Cardona today sent a letter to The Honorable Pedro 
Pierluisi, Governor of the Commonwealth of Puerto Rico, informing him that the U.S. 
Department of Education (Department) has provided the Commonwealth immediate access to 
$912 million in Federal education funds, which had not been available to Puerto Rico as a result 
of previously imposed grant conditions. 

These funds include $390 million under the Coronavirus Aid, Relief, and Economic Security Act 
(CARES Act) Elementary and Secondary School Emergency Relief Fund (ESSER I) and 
the Governor's Emergency Education Relief Fund (GEER I). The funds also include all fiscal 
year 2019 Department program grant funds totaling $522 million, including funds under Title 
IA, Part A of the Elementary and Secondary Education Act of 1965, as amended, and Part B of 
the Individuals with Disabilities Education Act. 

The release of funds marks a commitment from the Department and the Biden Administration in 
supporting Puerto Rico as the Commonwealth recovers from the COVID-19 pandemic and 
recent natural disasters that have impacted students, families, and educators across the island. 

In the letter to Governor Pierluisi, Secretary Cardona stated: 

"As we renew our partnership with the Puerto Rico Department of Education (PRDE), I 
wish to affirm my commitment, and the Department's commitment, to supporting Puerto 
Rico and PRDE in a collaborative and mutually respectful manner, with the shared 
objective of benefitting the students of the Commonwealth. 

"As the Commonwealth of Puerto Rico faces the challenges of the pandemic and 
continues to recover from the hurricanes and the more recent earthquakes, the 
Department understands the urgency to access vital Federal education funds to meet the 
needs of Puerto Rican students who are experiencing compounded trauma. 

"The Department is committed to partnering with and supporting Puerto Rico in the 
efficient and effective use of Department funds to serve Puerto Rico's students, including 
to safely reopen schools and maximize in-person instructional time." 



The funds released today are now immediately available for use by the Commonwealth. As part 
of the Department's commitment to expand equitable access to education, the Department will 
work with Puerto Rico to identify how these funds may best be used to address the academic, 
social, emotional, and mental health needs of students in Puerto Rico. The Department is also 
committed to working in partnership with Puerto Rico to put in place enhanced oversight and 
accountability measures to ensure that these essential resources result in impactful programs and 
services for the students of the Commonwealth, and are spent in compliance with the applicable 
laws and other requirements. 

# # 



Kelly Booz, Educational Issues 

From: Kelly Booz, Educational Issues 

Sent: Monday, March 22, 2021 2:28 PM 

To: Garibay, Montserrat 

Subject: Re: Questions for Dr. Cardona 

Hi Montserrat, 

I'll get you something by COB. Thanks 

Best, 

Kelly 

Kelly C. Booz 
Director: ShareMyLesson.com I AFTeLearning.org 

Educational Issues 

T: 202-879-4130 I C: (b)(6) E: kboozPaft.org 

Twitter: Pkellvcbooz  

Linkedln: linkedin.com/in/kellycarmichaelbooz/ 

American Federation of Teachers, AFL-CIO 

SSS New Jersey Ave. N.W. I Washington, DC 20001 I 202-879-4400 

From: "Garibay, Montserrat" <Montserrat.Garibay@ed.goy> 

Date: Monday, March 22, 2021 at 2:08 PM 

To: "Kelly Booz, Educational Issues" <Kbooz@aft.org> 

Subject: Questions for Dr. Cardona 

Hi Kelly, 

I am working on the briefing document for Dr. Cardona and wanted to see if you have the questions that Randi will be 

asking him. I need to send him the briefing document tomorrow morning. 

Thank you, 

Montserrat Garibay 

Senior Advisor for Labor Relations 

Office of the Secretary 

U S Denartment  f Education 

(202)  la) 6) Montserrat.garibayPed.gov 



This email has been scanned for spam & viruses. If you believe this email should have been stopped by our 

filters, click here to report it. 



Beth Antunez, Legislation 

From: Beth Antunez, Legislation 

Sent: Monday, March 22, 2021 8:34 PM 

To: Garibay, Montserrat 

Subject: Re: National Safe School Reopening Summit to Include President Biden, Vice 

President Harris, First Lady Jill Biden, Education Secretary Miguel Cardona, and More 

Thank you! You got a good lineup! 

From: Garibay, Montserrat <Montserrat.Garibay@ed.gov> 

Sent: Monday, March 22, 2021 8:15 PM 

To: Beth Antunez, Legislation 

Subject: National Safe School Reopening Summit to Include President Biden, Vice President Harris, First 

Lady Jill Biden, Education Secretary Miguel Cardona, and More 

FYI 

From: "U.S. Department of Education" <ed.gov@public.govdelivery.com> 

Date: March 22, 2021 at 6:07:01 PM CDT 

To: "Garibay, Montserrat" <Montserrat.Garibay@ed.gov> 

Subject: National Safe School Reopening Summit to Include President Biden, Vice 

President Harris, First Lady Jill Biden, Education Secretary Miguel Cardona, and More 

Reply-To: ed.gov@public.govdelivery.com 

Having trouble viewing this email? View it as a Web page. 



US Department of Education 

FOR IMMEDIATE RELEASE 

March 22, 2021 

Contact: Press Office 

(202) 401-1576 or press@ed.gov 

National Safe School Reopening Summit to Include 
President Biden, Vice President Harris, First Lady Jill Biden, 
Education Secretary Miguel Cardona, and More 

The U.S. Department of Education (Department) today announced that President Joe Biden 

and Vice President Kamala Harris will deliver pre-taped remarks during the virtual National 

Safe School Reopening Summit, which will be held on Wednesday, March 24, 2021 from 12 

p.m. — 3:30 p m EDT. The Summit is one of a series of steps the Department is taking to 

provide support and resources to schools as they work to reopen quickly and safely and 

equitably address the academic, social, and emotional needs of students most impacted by 

the pandemic. The Department is partnering with the Learning Policy Institute to provide 

research support for the Summit, and the event is open to the public. Those interested in 

attending can register here. Participants in the Summit include: 

• President Joe Biden 

• Vice President Kamala Harris 

• Dr. Jill Biden, First Lady of the United States 

• Dr. Miguel Cardona, Secretary of Education 

• Dr. Rochelle Walensky, Director of the Centers for Disease Control and Prevention 

• Dr. Linda Darling-Hammond, President and CEO of the Learning Policy Institute 

• Students, educators, and representatives from school districts across the country 

The Summit will feature: 



• Welcome remarks from the First Lady, Dr. Jill Biden 

• Lessons from the Field - Implementing CDC's K-12 Operational Strategy to Keep 

Students, Educators, and Staff Safe 

O Representatives from Cleveland, Ohio and New York City, New York will 

highlight effective school and district reopening approaches that have a focus 

on equity. 

O Participants: Secretary of Education Miguel Cardona, CDC Director Dr. Rochelle 

Wale nsky 

• Technical Assistance from CDC and ED - Implementing CDC's Guidance to Keep 

Students, Educators, and Staff Safe 

O Technical experts from CDC and ED will discuss CDC's K-12 Operational Strategy, 

ED's COVID-19 Implementation Handbook, and other resources; answer 

common questions; and clarify misconceptions. 

O Participants: Dr. Greta Massetti, Co-Lead of the Community Interventions and 

Critical Populations Task Force for CDC COVID response, Donna Harris-Aikens, 

Senior Advisor for Policy and Planning for the Department of Education 

O Moderator: Jessica Cardichon, Deputy Assistant Secretary in the Office of 

Planning, Evaluation, and Policy Development for the Department of Education 

• Pre-taped Remarks by Vice President Kamala Harris 

• Lessons from the Field - Supporting All Students: Addressing the Academic, Social, 

and Emotional Needs of Students with a Focus on Equity 

O Representatives from Cajon Valley, California and Tulsa, Oklahoma will share 

promising strategies to support the social, emotional, and academic 

development needs of students, with a particular focus on students who have 

been historically underserved and who have experienced the greatest disruption 

from the pandemic. 

O Moderator: Dr. Linda Darling-Hammond, President and CEO of the Learning 

Policy Institute. 

• Remarks by Secretary of Education Miguel Cardona 

• Pre-taped Remarks by President Joe Biden 

Media interested in covering the event must RSVP by sending an email to press@ed.gov by 

COB on Tuesday, March 23, 2021. This is a public event, and all attendees can register here. 

Closed captioning and ASL interpreters will be available throughout the entire Summit, and 

the event will be livestreamed on the Department of Education's YouTube channel. 

UThrt 

Update your subscriptions, modify your password or email address, or stop subscriptions at any time on your  Subscriber Preferences Page. You will 

need to use your email address to log in. If you have questions or problems with the subscription service, please contact 



subscriberhelp.govdeliverv.com. 

This service is provided to you at no charge by U.S. Department of Education. 
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Bilal-Threats, Daaiyah [NEA] 

From: Bilal-Threats, Daaiyah [NEA] 

Sent: Monday, March 22, 2021 8:51 PM 

To: Garibay, Montserrat 

Cc: Kelly, Teresa {NEA]; Wick-Bander, Olivia [NEA] 

Subject: Re: NEA Virtual TownHall - Cardona 

Awesome thank you! 

Please Forgive typos. Sent from my iPhone 

On Mar 22, 2021, at 8:34 PM, Garibay, Montserrat <Montserrat.Garibay@ed.gov> wrote: 

Wonderful. Thank you. 

From: Kelly, Teresa [N EA] <TKelly@nea.org> 

Sent: Monday, March 22, 2021 8:33 PM 

To: Bilal-Threats, Daaiyah [NEA] <DBilal@nea.org> 

Cc: Garibay, Montserrat <Montserrat.Garibay@ed.gov>; Wick-Bander, Olivia [NEA] 

<owickbander@nea.org> 

Subject: Re: NEA Virtual TownHall - Cardona 

We will make it work. Thanks! 

On Mar 22, 2021, at 8:25 PM, Bilal-Threats, Daaiyah [NEA] <DBilal@nea.org> wrote: 

Great! Teresa will let us know. 

Get Outlook for iOS 

From: Garibay, Montserrat <Montserrat.Garibay@ed.gov> 

Sent: Monday, March 22, 2021 8:24:08 PM 

To: Bilal-Threats, Daaiyah [N[A] <DBilal@nea.org> 

Cc: Kelly, Teresa [N [A] <TKellyPnea.org>;  Wick-Bander, Olivia [N EA] <owickbander@nea.org> 

Subject: RE: NEA Virtual TownHall - Cardona 

Daaiyah, 

Good news! Dr. Cardona is available on Wednesday, April 14th, 2021 for the NEA Virtual Town Hall. The 

only request is that it takes place from 6 to 7 p.m. instead. Would that time work for Becky? 

Please let me know. 

Thank you, 



Montserrat 

From: Bilal-Threats, Daaiyah [NEA] <DBilal@nea.org> 

Sent: Monday, March 22, 2021 9:12 AM 

To: Garibay, Montserrat <Montserrat.Garibay@ed.gov> 

Cc: Kelly, Teresa [NEA] <TKellv@nea.org>; Wick-Bander, Olivia [N EA] <owickbander@nea.org> 

Subject: NEA Virtual Town Hall - Cardona 

Good morningMontserrat 

I've copied in Teresa KELLY who is Becky's executive assistant. 

Is there a scheduling office she should work directly with? 

here are some alternative dates (from 7:00-8:00 pm 

Wed, 4/7 

Tue, 4/13 

Wed, 4/14 

Please Forgive typos. Sent from my iPhone 

On Mar 15, 2021, at 9:30 AM, Bilal-Threats, Daaiyah [NEA] <DBilal@nea.org> wrote: 

?Thanks Montserrat. We will look and offer up others. I'll work with Becky's assistant 

Teresa 

Original Message  

From: Garibay, Montserrat <Montserrat.GaribayPed.gov> 

Sent: Monday, March 15, 2021 9:26 AM 

To: Bilal-Threats, Daaiyah [NEA] <DBilal@nea.org> 

Subject: NEA Virtual Town Hall 

Daaiyah, 

Good morning. Hope you had a great weekend. I talked to the team about the NEA Virtual 

TownHall. They are interested however the dates don't work since Dr.Cardona will be busy 

preparing for the National ReOpening Summit on the 23 and the Summit on the 24. Do 

you have other alternative dates?. 

Please let me know. 

Thank you, 

Montserrat 



Beth Antunez, Legislation 

From: Beth Antunez, Legislation 

Sent: Tuesday, March 23, 2021 7:40 AM 

To: Garibay, Montserrat 

Subject: Letter from Randi Weingarten 

Attachments: RW Dr Cardona and Dr Walensky COVID Distancing Guidelines 032321.pdf 

Good morning Montserrat, 

Attached is the letter I mentioned yesterday. Could you share with Dr. Cardona? We'll be sharing with the 

press today as well. 

Thank you! 



EIT
it A Union of Professionals 

March 23, 2021 

American Federation 
of Teachers, APL-CIO 

AF1"reachers 
AFT PSRP 
AFT Higher Education 
AFT Public Employees 
AFT Nurses and Health 

Professionals 

The Honorable Dr. Miguel Cardona 
Secretary, U.S. Department of Education 
400 Maryland Avenue, SW 
Washington, D.C. 20202 

The Honorable Dr. Rochelle Walensky, 
Director, Centers for Disease Control and Prevention 
395 E Street, SW 
Washington, D.C. 20024 

Dear Dr. Cardona and Dr. Walensky: 

I noted Friday's shift in Centers for Disease Control and Prevention guidance around physical 
distancing in schools with keen interest. As we have shared with you previously, AFT 
members trust the CDC and their union above all other entities to provide them with 
accurate information that will keep them, their families, their students and their 
communities safe during this pandemic. 

As you also know, although I was very worried about the implications of the shift, I reserved 
judgment until we could review the new studies that were presented. We have done that this 
weekend, including those in the Morbidity and Mortality Weekly Report as well as the studies 
cited in the Institute for New Economic Thinking's "New CDC Guidelines to Reopen Schools 
Could Be Dangerous."1-11 

We appreciate that the body of knowledge regarding the impact of COVID-19 in school 
environments is expanding, but we are not convinced that the evidence supports changing 
physical distancing requirements at this time. Our concern is that the cited studies do not 
identify the baseline mitigation strategies needed to support 3 feet of physical distancing. 
Moreover, they were not conducted in our nation's highest-density and least-resourced 
schools, which have poor ventilation, crowding and other structural challenges. 

One thing the studies were clear on is the need for layered mitigation if there is a shift to 
reduce physical distancing. Now that we have had a chance to review the research, we 
conclude that any shift from 6 feet to 3 feet must be accompanied by, at a minimum, 
universal and correct masking; effective ventilation; thorough cleaning of buildings; regular 
COVID-19 testing of teachers, staff and students; effective contact tracing and 
quarantine/isolation protocols; and the availability of vaccines to all people in schools who 
are eligible. 

Weakening one layer of layered mitigation demands that the other layers must be 
strengthened. We strongly urge you, in any discussion of this shift, to forcefully insist on strict 
and strengthened adherence to the other mitigation strategies. 

The American Federation of Teachers is a union of professionals that champions fairness; democracy economic opportunity; and 
high-quality public education, healthcare and public services for our students, their families and our communities. We are committed 
to advancing these principles through community engagement, organizing, collective bargaining and political activism, and especially 
through the work our members do. 

Ihttps://www.ineteconomics.org/perspectives/bloginew-cdc-guidelines-to-reopen-schools-could-be- dangerous  
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Department of Education and Centers for Disease Control and Prevention/Dr. Cardona 
and Dr. Walenslcy/COVID-19 Distancing Guidelines/Page 2 of 2 

After months of mixed messaging and misinformation, consistency from our public health 
officials is a welcome change. But as educators with the expertise on how physical distancing 
works in schools, we have immediate logistical questions: 

• With the guidance that students can be 3 feet apart from each other but adults should 
remain 6 feet from children or other adults, what is the expectation for the teacher in 
a classroom—that she remain in one spot at the front of the room the entire day, not 
moving about the classroom? 

• How will paraprofessionals work in reading circles or other small-group settings? 
Does this also apply to bus drivers and school bus protocol—i.e., will students be 3 
feet from each other on buses, but 6 feet from a bus driver or a bus attendant? 

• With the increased number of in-person students, can we end the practice of 
concurrently teaching in person and simulcasting to students at home. Alternatively, 
can we provide guidance on the negative effects of this practice? 

• What is the expected timeline for implementation of these changes? Many school 
systems are just returning to in-person instruction right now, after significant 
planning—for bus routes, staggered schedules, etc.—based on 6 feet of physical 
distancing. Even with the significant investment of American Rescue Plan money, 
districts lack the human resources and institutional planning ability to make changes 
like this quickly. Is this something that can be implemented in the fall, or perhaps the 
summer? 

We ask that the Education Department, in conjunction with the CDC, release a national 
checklist outlining the enhanced mitigation strategies that must be in place if we move to 3 
feet physical distancing, and provide details about how to ensure that 3 feet of physical 
distancing is implemented properly. We also request that the CDC conduct comparative 
studies on mitigation efforts in urban, densely populated schools that do not have up-to-date 
ventilation systems and have been systematically under-resourced for decades. This will help 
in planning for summer and the next school year. 

AFT members want to trust the CDC to keep all of us safe, and to trust the Education 
Department to have students', families' and educators' well-being as its goal. Your responses 
to this letter's requests will help ensure this. Thank you. 

Sincerely, 

OA L9Q. 
Randi Weingarten 
President 

RW : emc opeiu #2 afl-cio 



Montserrat.Garibay@ed.gov 

From: Montserrat.Garibay@ed.gov 

Sent: Tuesday, March 23, 2021 8:41 AM 

To: Bilal-Threats, Daaiyah [NEM 

Cc: Nix, Sheila; Sargrad, Scott; Cardichon, Jessica; Rosenblum, Ian; EvMigration_; Jones, 

Kabrillen 

Subject: Re: Heads Up-UTLA Special Ed Petition 

Thank you Daaiyah 

On Mar 23, 2021, at 7:03 AM, Bilal-Threats, Daaiyah [NEM <DBilal@nea.org> wrote: 

? 

Hello all, 

I want to make you aware of a petition for guidance that we anticipate will come from 

UTLA to the Department of Education and be publicly released today. I do not have 

clearance to send you the final petition, but will as soon as possible. In the meantime I 

thought a short summary might be helpful. This is confidential. 

The parties filing the petition include several parents filing on behalf of their children who 

are students with disabilities in the following school districts (LAUSD, Juneau, Austin, 

Madison and Oakland, CA), a number of special education educators and specialized 

instructional support professionals as well as UTLA and five other local unions. 

The petition will seek guidance on the following points: 

1. Best practices for providing special education services remotely 

2. Redressing disability discrimination in the pandemic by providing compensation for 

disparate access to educational services and disparate access to evaluations; and by 

providing guidance on best practices for translation services in IDEA and 504 

compliance. 

3. Redressing disparate impacts on students of color with disabilities 

4. Addressing pandemic related trauma proactively with stakeholders and proactive 

plans 

5. Avoiding discipline in responses to manifestations of disability or diagnosed 

disorders and reinstating and expanding the ED/DOJ 2014 guidance on disparate 

discipline. 

6. Provide guidance on expending ARP funds equitably to address the crisis in special 

ed and 504 compliance 
The UTLA Petition also calls for annual collection of the CRDC data 

(currently it is collected every other year) and for the collection of new 

data that will allow 504 compliance to be disaggregated by race. 

Yesterday the Washington Post covered a story featuring an important UCLA report that 
highlights the types of concerns that the petition for guidance seeks to address 

(https://www.washingtonpost.com/education/2021/03/22/school-districts-unprepared-

 



to-meet-need-of-returning-students-with-disabilities/). With the public release today the 

local groups supporting the petition hope to garner additional coverage. 

Daaiyah 

Daaiyah Bilal-Threats 

Sr Advisor 

National Education Association 



Garibay, Montserrat 

From: Garibay, Montserrat 

Sent: Tuesday, March 23, 2021 8:42 AM 

To: Beth Antunez, Legislation 

Subject: Re: Letter from Randi Weingarten 

Will do. 

Thank you, 

Montserrat 

On Mar 23, 2021, at 6:39 AM, Beth Antunez, Legislation <bantunez@aft.org> wrote: 

Good morning Montserrat, 

Attached is the letter I mentioned yesterday. Could you share with Dr. Cardona? We'll be 

sharing with the press today as well. 

Thank you! 

<RW Dr Cardona and Dr Walensky COVID Distancing Guidelines 032321.pdf> 

<ATPFile_CE6EEE48-3663-4393-AEBB-9A55F7C1723F.token> 



Kelly Booz, Educational Issues 

From: Kelly Booz, Educational Issues 

Sent: Tuesday, March 23, 2021 12:04 PM 

To: Garibay, Montserrat 

Subject: Re: Questions for Dr. Cardona 

Sounds good. Also, how exciting! 

If you can hold off — here are the draft questions. We've sent to Randi for approval / edits. 

She may come back with some edits and/or additions....but at least here's the direction 

we're going. Can you check back in with me before you send and I'll see if something comes 

in? I am running one of our many webinars starting at 2, but I'll keep an eye on email. Here's 

my cell too if you want to text: (b)(6) 

Questions: 

National Summit 

Yesterday you co-hosted a national summit on safe reopening. What was your biggest aha moment from 

what you learned? 

Teacher Retention 

Many of our viewers, though certainly not all, are teachers. What do you hope to accomplish to elevate the 

teaching profession for the long term during your tenure as secretary? (people leaving in droves, diversity, 

costs too much for the salary, etc.) 

Assessments 

Can you talk more to the Biden administration's policy on standardized testing? As you know, we've been 

vocal on advocating for states to be granted waivers of assessments and substitute locally developed, 

authentic assessments that could be used by educators and parents as a baseline for work this summer and 

next year. As the educators in the classroom, we have always known that standardized tests are not the best 

way to measure a child's development, nor do they particularly help kids or inform best practices for 

teaching and learning. That is especially true in these unprecedented times. Can you share your thoughts on 

the standardized testing and the purpose they play during this period of time? 

SEL / Mental health and Learning recovery / Summer School 

I don't like to use the term "learning loss," but parents and educators are obviously concerned about their 

kids' wellbeing: academically, of course, but also socially and emotionally, after this year of isolation. As we 

continue getting more students back to in-classroom learning, how are we going to make sure we're doing 

more than just going back to the status quo? How can we use summer as an enrichment opportunity, to 

focus on joy and mental wellness? 

From: "Garibay, Montserrat" <Montserrat.Garibay@ed.gov> 

Date: Tuesday, March 23, 2021 at 11:55 AM 



To: "Kelly Booz, Educational Issues" <Kbooz@aft.org> 

Subject: RE: Questions for Dr. Cardona 

I need to send the briefing today by 3 p.m. This is my first time putting one together, I just want to make sure I am 

doing it properly. 

Thanks 

Montserrat 

From: Kelly Booz, Educational Issues <Kbooz@aft.org> 

Sent: Tuesday, March 23, 2021 11:47 AM 

To: Garibay, Montserrat <Montserrat.Garibay@ed.goy> 

Subject: Re: Questions for Dr. Cardona 

Hi Montserrat, 

We are sending Randi the drafted questions right now. I'm hopeful she'll turn it around 

quickly. Not sure if she'll add any or make changes. 

What time is your briefing? I can give you the draft questions, but they haven't been 

reviewed or approved yet. Let me know. Apologies. 

Best, 

Kelly 

Kelly C. Booz 

Director: ShareMyLesson.com  I  AFTeLearning.org 

Educational Issues 

T: 202-879-4130 I C:( 6) E: kbooz@aft.org 

Twitter: Pkellycbooz 

Linkedln: linkedin.com/inikellycarmichaelbood 

American Federation of Teachers, AFL-CIO 

555 New Jersey Ave. N.W. I Washington, DC 20001 I 202-879-4400 

From: "Garibay, Montserrat" <Montserrat.Garibay@ed.goy> 

Date: Tuesday, March 23, 2021 at 11:39 AM 

To: "Kelly Booz, Educational Issues" <Kbooz@aft.org> 

Subject: RE: Questions for Dr. Cardona 

Kelly, 

I am sure you are super busy getting the Share My Lesson Conference ready. I need to provide the briefing to Dr. 

Cardona today with the questions from Randi. Could you please share them as soon as possible. 



Thank you, 

Montserrat 

From: Kelly Booz, Educational Issues <Kbooz@aft.org> 
Sent: Monday, March 22, 2021 8:50 PM 
To: Garibay, Montserrat <Montserrat.Garibay@ed.gov> 

Subject: Re: Questions for Dr. Cardona 

Yes, that works. He could go until 5:25/5:30 if he wants to give longer remarks. Let's aim for 
15-20 minutes of Q&A. 

From: "Garibay, Montserrat" <Montserrat.GaribayPed.gov> 

Date: Monday, March 22, 2021 at 8:48 PM 

To: "Kelly Booz, Educational Issues" <Kbooz@aft.org> 

Subject: RE: Questions for Dr. Cardona 

Yes. That works. 

For the schedule, this is what I have, right? 

5:00- 5:10 p.m. Video and Welcome by Randi 
5:10- 5:20 p.m. Dr. Cardona Remarks 
5:20-5:45 p.m. Q/A 

Just want to make sure so I can add it in his brief. 

Thank you, 

Montserrat 

From: Kelly Booz, Educational Issues <Kbooz@aft.org> 
Sent: Monday, March 22, 2021 8:28 PM 
To: Garibay, Montserrat <Montserrat.GaribayPed.gov> 
Subject: Re: Questions for Dr. Cardona 

Hi Montserrat, 

Apologies, it's still coming. I'd like to get Randi's eyes on it first. Can I get it to you tomorrow 
morning? 

Right now, questions on: 

• Teacher retention 
• His reaction to the summit and any lessons learned/ or aha moments 
• Assessments / standardized test policy 



• Reopening 

Might be some more on: 

• Learning recovery 

• Mental health 

Thanks, 

Kelly 

Kelly C. Booz 
Director: ShareMyLesson.com  I  AFTeLearning.org 

Educational Issues 

T: 202-879-4130 I C: (b)(6)  I E: kbooz@aft.org 

Twitter: Pkellycbooz 

Linkedln: linkedin.com/inikellycarmichaelbooz/ 

American Federation of Teachers, AFL-CIO 

555 New Jersey Ave. N.W. I Washington, DC 20001 I 202-879-4400 

From: "Garibay, Montserrat" <Montserrat.GaribayPed.gov> 

Date: Monday, March 22, 2021 at 2:08 PM 

To: "Kelly Booz, Educational Issues" <Kbooz@aft.org> 

Subject: Questions for Dr. Cardona 

Hi Kelly, 

I am working on the briefing document for Dr. Cardona and wanted to see if you have the questions that Randi will be 
asking him. I need to send him the briefing document tomorrow morning. 

Thank you, 

Montserrat Garibay 

Senior Advisor for Labor Relations 

Office of the Secretary 

U.S. Department of Education 
(b)(61 ri Montserrat.garibay@ed.gov 

This email has been scanned for spam & viruses. If you believe this email should have been stopped by our 

filters, click here to report it. 



Garibay, Montserrat 

From: Garibay, Montserrat 

Sent: Wednesday, March 24, 2021 10:43 AM 

To: bantunez@aft.org 

Subject: Question 

Good Morning Beth, 

Is the AFT doing any tracking of members that have received the vaccinee? Are you doing any surveys about it? 

Please let me know. 

Thank you, 

Montserrat Garibay 
Senior Advisor for Labor Relations 

Office of the Secretary 

U.S. Department of Education 
(b)(6) l(b)(61 I  I Montserrat.garibay@ed.gov 



Bilal-Threats, Daaiyah [NEA] 

From: Bilal-Threats, Daaiyah [NEA] 

Sent: Wednesday, March 24, 2021 12:59 PM 

To: Garibay, Montserrat 

Subject: RE: Question 

Yes though we haven't decided the best time to field the last one. 

From: Garibay, Montserrat <Montserrat.Garibay@ed.gov> 

Sent: Wednesday, March 24, 2021 11:00 AM 

To: Bilal-Threats, Daaiyah [N EA] <DBilal@nea.org> 

Subject: Question 

Hola Daaiyah, 

Is the NEA planning on doing more surveys to the members about getting the vaccinee?. The information from the 

survey released on March 15 was very informative. 

Please let me know. Thank you, 

Montserrat Garibay 

Senior Advisor for Labor Relations 

Office of the Secretary 

U.S. Department of Education 
.1 1(b)(6) n Montserrat.garibay@ed.gov 



Beth Antunez, Legislation 

From: Beth Antunez, Legislation 

Sent: Wednesday, March 24, 2021 2:37 PM 

To: Garibay, Montserrat 

Subject: Re: Question 

Attachments: WQ-14055 AFT Vaccines draft 2.doc 

If it is helpful, attached is the instrument we are using. 

Tha nks. 

From: Beth Antunez, Legislation <bantunez@aft.org> 

Sent: Wednesday, March 24, 2021 12:06 PM 

To: Garibay, Montserrat <Montserrat.Garibay@ed.gov> 

Subject: Re: Question 

Yes, we are polling our membership. We should have the results around the end of next week, and we know 

that you and the COVID team at the WH are very eager to get the results. We are too! 

Beth 

From: Garibay, Montserrat <Montserrat.Garibay@ed.gov> 

Sent: Wednesday, March 24, 2021 10:43 AM 

To: Beth Antunez, Legislation <bantunez@aft.org> 

Subject: Question 

Good Morning Beth, 

Is the AFT doing any tracking of members that have received the vaccinee? Are you doing any surveys about it? 

Please let me know. 

Thank you, 

Montserrat Garibay 

Senior Advisor for Labor Relations 

Office of the Secretary 

U.S. Department  of Education 
,bx6) (b)(6) Montserrat.garibayPed.gov 

This email has been scanned for spam & viruses. If you believe this email should have been stopped by our 

filters, click here to report it. 



HART RESEARCH ASSOCIATES Study #14055--page 1 
March 2021 AFT Vaccine Members Survey 

DRAFT: March 24, 2021 

(ASK TO SPEAK WITH PERSON ON QUOTA SHEET. ONLY THIS PERSON IS ELIGIBLE TO BE INTERVIEWED.) 
Hello. My name is . I'm calling from A-D-G Research. We are conducting a public opinion survey and I 
would like to ask you some questions. We are not selling anything, and I won't ask you for a contribution or donation. 
May I please speak with (NAME ON LIST)? 

(DO NOT ACCEPT SUBSTITUTES. IF NOT AVAILABLE, SCHEDULE CALL BACK TIME OR TERMINATE. 
REPEAT INTRODUCTION AS NECESSARY.) 

(IF RESPONDENT MENTIONS THE "DO NOT CALL" LIST, SAY:) The Do Not Call List does not apply to survey 
research. While we certainly respect your right NOT to participate, I assure you that this interview is being conducted 
for research purposes only, and we hope that you will take advantage of this opportunity to express your opinions. 
We guarantee that your individual responses will be kept completely confidential, and that no one will try to sell you 
anything as a result of your participation. 

SAMPLE Which sample is this? 

1--K-12 Teachers. 1 
2--PSRPs 2 
3--Higher Ed 3 
4--Healthcare 4 
5--Public Employees. 5 
6--Retirees. 6 
7--Black members oversample 7 
8--Latinx members oversample 8 

Form Which FORM is this? 

FORMA 1 
FORM B 2 

Gender (DO NOT ASK.) Record respondent's gender. 

Male. 1 
Female 2 

QS1a For statistical purposes only, would you please tell me how old you are? (IF "REFUSED," ASK:) Well 
would you tell me which age group you belong to? (READ LIST.) 

18-24 1 
25-29 2 
30-34 3 
35-39 4 
40-44 5 
45-49 6 
50-54 7 
55-59 8 
60-64 9 
65-69 0 
70-74 1 
75 and over 2 
Refused/not sure (DO NOT READ) 3 



HART RESEARCH ASSOCIATES Study #14055--page 2 
March 2021 AFT Vaccine Members Survey 

QS1bcTH For statistical purposes only, do you consider yourself Hispanic or Latino, or of Mexican or Central 
or South American origin? (IF "NO" OR "NOT SURE," ASK:) And to ensure that we have a representative sample, 
what is your race? 

White/Caucasian 1 
Black/African American 2 
Hispanic 3 
Asian/Pacific Islander 4 
American Indian/Alaskan native 5 
Other 6 
Not sure/refused 7 

SAMPLE 7 (BLACK MEMBERS): TERMINATE IF NOT BLACK/AFRICAN AMERICAN (P2) IN QS1bcTH 
SAMPLE 8 (LATINX MEMBERS): TERMINATE IF NOT HISPANIC (P3) IN QS1bcTH 

(QS2a TO QS3c ARE ASKED ONLY OF NON-RETIREES.) 
Now I have some questions about work issues... 

(ASK ONLY OF THE K-12 TEACHERS AND PSRP SAMPLES.) 
QS2a Are you currently employed by a public school or school system? 

Yes, currently employed 1 (Skip to EMPLOY) 
No, not currently employed. 2 (Skip to EMPLOY) 
Not sure 3 (Skip to EMPLOY) 

(ASK ONLY OF THE HIGHER ED SAMPLE.) 
QS2b Are you currently employed as a full-time or part-time employee at a college or university? 

Yes, currently employed 1 (Skip to EMPLOY) 
No, not currently employed. 2 (Skip to EMPLOY) 
Not sure 3 (Skip to EMPLOY) 

(ASK ONLY OF HEALTHCARE AND PUBLIC EMPLOYEES SAMPLES.) 
QS2c Are you currently employed? 

Yes, currently employed 1 (Skip to EMPLOY) 
No, not currently employed. 2 (Skip to EMPLOY) 
Not sure 3 (Skip to EMPLOY) 

(ASK ONLY OF RESPONDENTS WHO SAY "NOT EMPLOYED" IN THE QS2 SERIES.) 
QS3a Have you lost your job or been furloughed because of the situation with the coronavirus? 

Yes 1 (Skip to Text before Q1a) 
No 2 
Not sure 3 

(ASK ONLY OF RESPONDENTS WHO SAY "NO" OR "NOT SURE" IN QS3a.) 
QS3b Are you currently employed in another industry, retired, or in some other situation? 

  

Employed in another industry  1 (Skip to Text before Q1a) 

 

Retired  2 (Skip to Text before Q1a) 

 

Some other situation.  3 (Skip to Text before Q1a) 

 

Not sure  4 (Skip to Text before Q1a) 

(ASK ONLY OF RESPONDENTS WHO SAY "EMPLOYED" IN THE QS2 SERIES.) 

  

QS4 Which one of the following statements best applies to you? (READ LIST.) 

   

I am going to my job outside of the home  1 

  

I am working from home now because of the coronavirus outbreak  2 

  

I was working from home even before the coronavirus outbreak  3 

  

Other (DO NOT READ)  4 

  

Not sure (DO NOT READ).  5 

 



HART RESEARCH ASSOCIATES Study #14055--page 3 
March 2021 AFT Vaccine Members Survey 

(READ TO EVERYONE) 
For the rest of this survey, when I refer to COVID-Nineteen I mean the illness caused by the coronavirus that is 
currently affecting the United States and other countries around the world. 

Q1a How worried are you that you might get COVID-Nineteen—are you very worried, somewhat worried, not that 
worried, or not worried at all? If you have already gotten COVID-Nineteen, please just let me know. 

Very worried 1 
Somewhat worried 2 
Not that worried 3 
Not worried at all 4 
I have already gotten COVID-Nineteen 5 
Not sure 5 

Q1b How worried are you that you might get COVID-Nineteen and then infect someone in your family—are you 
very worried, somewhat worried, not that worried, or not worried at all? If you have already gotten COVID-
Nineteen, please just let me know. 

Very worried 1 
Somewhat worried 2 
Not that worried 3 
Not worried at all 4 
I have already gotten COVID-Nineteen 5 
Not sure 5 

(ASK ONLY IF EMPLOYED AND K-12 TEACHERS, PSRP, AND HIGHER ED SAMPLES) 
Q2a Which of the following best describes how your school is currently operating? (READ LIST.) 

Operating on a full in-person basis 1 
Operating using a hybrid model of in-person and remote learning 2 
Operating using remote learning only 3 
Not sure (DO NOT READ) 4 

(ASK ONLY IF EMPLOYED AND K-12 TEACHERS, PSRP, AND HIGHER ED SAMPLES) 
Q2b In your opinion, has your school gone too far resuming in-person instruction, not done enough to resume in-

person instruction, or struck a good balance on this issue? 

Gone too far resuming in-person instruction. 1 
Not done enough to resume in-person instruction 2 
Struck a good balance on this issue 3 
Not sure 4 

(ASK ONLY IF EMPLOYED) 
Q3a As far as you know, does your workplace have a COVID-Nineteen testing program, or not? 

Yes, my workplace has a COVID-Nineteen testing program 1 
No, my workplace does NOT have a COVID-Nineteen testing program 2 
I do not know 3 

(ASK ONLY IF EMPLOYED) 
Q3b As far as you know, is the COVID-Nineteen vaccine currently being provided to employees at your 

workplace, or is it not currently available there? 

Yes, available at my workplace 1 
No, not available at my workplace 2 
I do not know 3 
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(READ TO EVERYONE.) 
Now I am going to ask you a few questions about COVID-Nineteen vaccines. As a reminder, this interview is being 
conducted for research purposes only, and we we guarantee that your individual responses will be kept completely 
confidential. 

04 Please tell me which one of these statements best describes your status regarding the COVID-Nineteen 
vaccine (READ LIST.) 

You have received one or two doses of the vaccine 1 
You have not been vaccinated, but have an appointment to 
get vaccinated 2 (Skip to Q5b) 

You have not been vaccinated, and do NOT have an appointment 
to get vaccinated 3 (Skip to Q6a) 

Not sure (DO NOT READ) 4 (Skip to Q10a) 

(ASK ONLY OF RESPONDENTS WHO SAY THEY HAVE RECEIVED ONE OR BOTH DOSES (P1) IN Q4.) 
Q5a	 Did you get vaccinated at your workplace, at your doctor's office, at a pharmacy, at a vaccination site 

through your state or local government, or somewhere else? 

At your workplace 1 
At your doctor's office 2 
At a pharmacy 3 
At a vaccination site through your state or local government 4 
Somewhere else 5 
Not sure 6 

(ASK ONLY OF RESPONDENTS WHO SAY THEY HAVE AN APPOINTMENT (P2) IN Q4.) 
Q5b	 Is your appointment to get vaccinated at your workplace, at your doctor's office, at a pharmacy, at a 

vaccination site through your state or local government, or somewhere else? 

At your workplace 1 
At your doctor's office 2 
At a pharmacy 3 
At a vaccination site through your state or local government 4 
Somewhere else 5 
Not sure 6 

(ASK ONLY OF RESPONDENTS WHO SAY THEY HAVE RECEIVED ONE OR BOTH DOSES OR HAVE AN 
APPOINTMENT (P1:2) IN 04.) 
Q5c	 Did you find it very easy, somewhat east, somewhat difficult, or very difficult to get an appointment to get 

vaccinated? 

Very easy 1 
Somewhat easy 2 
Somewhat difficult 3 
Very difficult 4 
Not sure (DO NOT READ) 5 

(ASK ONLY OF RESPONDENTS WHO SAY THEY HAVE NOT BEEN VACCINATED AND HAVE NO 
APPOINTMENT (P3) IN 04.) 
Q6a	 When you are eligible to receive the COVID-19 vaccine, will you definitely get vaccinated, probably get 

vaccinated, probably not get vaccinated, or definitely not get vaccinated? 

Will definitely get vaccinated 1 
Will probably get vaccinated 2 
Will probably NOT get vaccinated 3 
Will definitely NOT get vaccinated 4 
Not sure 5 

(Skip to Q7a) 
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(ASK ONLY OF RESPONDENTS WHO SAY THEY PROBABLY WILL, PROBABLY WILL NOT, OR DEFINITELY 
WILL NOT GET VACCINATED OR WHO ARE UNDECIDED (P3:5) IN Q6a.) 
Q6b	 What are the main reasons that you may not get vaccinated? Please tell me all of the reasons that you may 

not get vaccinated, or any doubts or concerns you may have about getting the COVID-Nineteen vaccine. 

(PROBE FOR MULTIPLE RESPONSES:) Anything else? 

(ASK ONLY OF RESPONDENTS WHO SAY THEY HAVE NOT BEEN VACCINATED AND HAVE NO 
APPOINTMENT (P3) IN Q4.) 
Q7a As far as you know, are you currently eligible to receive the COVID-Nineteen vaccine, or are you not 

currently eligible? 

Yes, I am currently eligible to receive the vaccine 1 
No, I am NOT currently eligible to receive the vaccine 2 
I do not know 3 

(ASK ONLY OF RESPONDENTS WHO SAY THEY HAVE NOT BEEN VACCINATED AND HAVE NO 
APPOINTMENT (P3) IN Q4.) 
Q7b Have you tried to get an appointment to be vaccinated but been unable to schedule one, or have you not yet 

tried to get a vaccine appointment? 

Yes, have tried to get a vaccine appointment, but have not been able to schedule one 1 
No, have not yet tried to get a vaccine appointment 2 
Not sure (DO NOT READ) 3 

(ASK EVERYONE.) 
Q8a How confident are you that government-approved COVID-Nineteen vaccines are safe, with few harmful side 

effects for people who get vaccinated? (READ LIST.) 

Very confident 1 
Somewhat confident 2 
Not that confident 3 
Not confident at all 4 
Not sure (DO NOT READ) 5 

Q8b How confident are you that government-approved COVID-Nineteen vaccines are effective, and prevent most 
people who get the vaccine from getting COVID-19? (READ LIST.) 

Very confident 1 
Somewhat confident 2 
Not that confident 3 
Not confident at all 4 
Not sure (DO NOT READ) 5 

Q9 How many of your friends and family members, if any, have received the COVID-Nineteen vaccine? 

None 1 
One or two 2 
Three to five 3 
More than five 4 
Not sure (DO NOT READ) 5 
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(ASK ONLY OF RESPONDENTS WHO SAY THEY HAVE NOT BEEN VACCINATED AND HAVE NO 
APPOINTMENT (P3) IN Q4.) 
Q10 From what you have heard, ITEM? 

1. Is receiving the COVID-Nineteen vaccine painful or uncomfortable 

2. Does the COVID-Nineteen vaccine have severe side effects 

Yes 1 
No 2 
Not sure (DO NOT READ) 3 

(ASK ONLY IF EMPLOYED) 
Q11a	 Do you think staff at your workplace should be required to get vaccinated unless they have a medical or 

religious exemption, or should they not be required to get vaccinated? 

SHOULD be required to get vaccinated 1 
Should NOT be required to get vaccinated. 2 
Not sure 3 

(ASK ONLY IF EMPLOYED AND K-TEACHERS AND PSRPS SAMPLES) 
Q11b	 If the FDA and the CDC determine that the COVID-Nineteen vaccine is safe and effective for children and 

teenagers, do you think students at your school should be required to get vaccinated unless they have a 
medical or religious exemption, or should they not be required to get vaccinated? 

SHOULD be required to get vaccinated 1 
Should NOT be required to get vaccinated. 2 
Not sure 3 

(ASK EVERYONE) 
Q12	 I'm going to read the names of some people and organizations that could make recommendations about 

whether to get vaccinated for COVID-Nineteen. Please tell me how much you trust each one when it comes 
to their vaccination recommendation -- a lot, somewhat, just a little, or not at all. If you are not familiar with 
that individual or group, please just say so. 

1. President Biden 

2. Donald Trump 

3. Michelle Obama 

4. FORM A: Dr. Anthony Fauci, Director of the National Institute of Allergy and Infectious Diseases 

5. FORM B: The Centers for Disease Control and Prevention, or C-D-C 

6. Your doctor 

7. Your pharmacist 

8. Your union 

9. Your pastor or priest 

10. Experts in organic food and wellness 

11. FORM A: Sean Hannity 

12. FORM B: Doctor Oz 

13. (ASK ONLY IF EMPLOYED) A coworker who had recently received the vaccine 

Trust a lot 1 
Trust somewhat 2 
Trust just a little 3 
Do not trust at all 4 
I am not familiar with that individual or group 5 
Does not apply (VOL) 6 
Not sure (DO NOT READ) 7 
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Q13 AND Q14 ARE ROTATED 

Q13 I am going to read you some reasons that people may choose to get the COVID-Nineteen vaccine. On a 
scale of zero to ten, please tell me how important a motivation each one is to you personally for getting or 
considering getting the vaccine. 

If a reason is very motivating to you, rate it at a higher number like eight, nine, or ten. If it is not motivating 
at all, rate it at a lower number, like zero, one, or two. If you are in the middle, use a number like four, five, 
or six. Here are the reasons. (IF "NOT SURE" RECORD AS "DK.") 

1. To protect myself. 

2. To protect my family and loved ones. 

3. To save lives. 

4. To keep my community healthy and safe. 

5. To get back to normal life and resume normal activities 

6. (ASK ONLY OF HEALTHCARE SAMPLE) To protect patients where I work. 

7. (ASK ONLY OF HEALTHCARE AND PUBLIC EMPLOYEES SAMPLES) To protect my co-workers 

8. (ASK ONLY OF K-12 TEACHERS, PSRPS, AND HIGHER ED SAMPLES) To protect the students 
and staff at my school. 

Numeric Range 
Don't Know  

Permitted Range 
0 TO 10 

Q14 Now I am going to read you some reasons that some people may choose NOT to receive the COVID-
Nineteen vaccine. Please tell me whether each one definitely applies to you, somewhat applies to you, 
applies just a little, or does not apply to you. 

1. I am worried about safety and long-term side effects of the vaccine. 

2. I think the vaccine approval process was rushed, without adequate time to test for satefy and 
effectiveness. 

3. I do not think the vaccine will be effective. 

4. I do not trust vaccines in general. 

5. I do not think I will get very sick even if I did get COVID-Nineteen. 

6. I have a health condition that makes it risky for me to get the vaccine. 

7. Getting vaccinated is against my personal religious beliefs. 

8. I have logistical barriers, such as being unable to take time off work or difficulty traveling to the vaccine 
site. 

Definitely applies 1 
Somewhat applies 2 
Applies just a little 3 
Does not apply. 4 
Not sure (DO NOT READ) 5 
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Q15a I am going to read a list of different information sources. Please tell me which two or three of these sources 
you use the most to get information about the COVID-Nineteen vaccine. (READ LIST. ACCEPT UP TO 
THREE.) 

Social media sites like Facebook and Twitter 1 
TV cable news 2 
Government officials and agencies 3 
Friends and family 4 
Local news 5 
Your doctor 6 
Your union 7 
Newspapers 8 

Other sources (VOL. RECORD) 9 
Not sure (DO NOT READ).  10 

(ASK IF SOCIAL MEDIA SITES (P1) IN Q15a) 
Q15b Which social media sites do you use for information on the COVID-Nineteen vaccine—(READ LIST. 

ACCEPT ALL THAT APPLY.) 

Facebook 1 
Twitter. 2 
lnstagram 3 
Tik Tok. 4 
YouTube 5 
SnapChat 7 
Reddit 8 

None of these sources (VOL) 9 
Not sure (DO NOT READ).  10 

(ASK IF TV CABLE NEWS (P2) IN Q15a) 
Q15c Which cable news stations do you use for information on the COVID-Nineteen vaccine—(READ LIST. 

ACCEPT ALL THAT APPLY.) 

Fox News 1 
NewsMax 2 
CNN 3 
MSNBC 4 

Other (VOL) 5 
Not sure (DO NOT READ). 6 

(ASK ONLY OF RESPONDENTS WHO SAY THEY HAVE NOT BEEN VACCINATED AND HAVE NO 
APPOINTMENT (P3) IN Q4.) 
Q16	 Sometimes people's opinions change over the course of a survey. Now that we have talked more about the 

COVID-Nineteen vaccine, will you definitely get vaccinated, probably get vaccinated, probably not get 
vaccinated, or definitely not get vaccinated? 

Will definitely get vaccinated 1 
Will probably get vaccinated 2 
Will probably NOT get vaccinated 3 
Will definitely NOT get vaccinated 4 
Not sure 5 
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(READ TO EVERYONE.) 
FACTUALS: Now I am going to ask you a few questions for statistical purposes only. 

(ASK ONLY IF EMPLOYED AND K-12 TEACHERS AND PSRP SAMPLES.) 
QF1	 Do you work in an elementary school—including Pre-K, K-5, or K-6—a middle school, a high school, or 

some other type of school? 

An elementary school (including Pre-K, K-5, or K-6) 1 
A middle school 2 
A high school 3 
Some other type of school 4 
Not sure (DO NOT READ). 5 

QF2 Thinking about your general approach to issues, do you consider yourself to be liberal, moderate, or 
conservative? 

Liberal. 1 
Moderate 2 
Conservative 3 
Not sure 4 

(ASK EVERYONE.) 
QF3abTH How would you describe your overall point of view in terms of the political parties? Would you say 

that you are (ROTATE:) mostly Democratic, leaning Democratic, completely independent, leaning 
Republican, or mostly Republican? 

Mostly Democratic 1 
Leaning Democratic. 2 
Completely independent 3 
Leaning Republican 4 
Mostly Republican 5 
Not sure 6 

QF4 How would you describe the area in which you live--a large city with more than a million people, a smaller 
city, a suburb near a city, a small town, or a rural area? 

Large city 1 
Smaller city 2 
Suburb 3 
Small town 4 
Rural 5 

Not sure/refused 6 

QF5 And finally, may I please have your ZIP Code? 

Numeric Range 
Permitted Range 
1000 TO 99999 

That concludes my interview today. Thank you for your time and cooperation. 



Bilal-Threats, Daaiyah [NEA] 

From: Bilal-Threats, Daaiyah [NEA] 

Sent: Thursday, March 25, 2021 8:59 AM 

To: Kelly, Teresa [NEA]; Garibay, Montserrat 

Subject: Monthly meetings w the Secretary 

Montserrat would you please connect Teresa with the secretary schedulers so that we can get those 

monthly meetings on the books starting in April? 

Thanks much 

Please Forgive typos. Sent from my iPhone 



Garibay, Montserrat 

From: Garibay, Montserrat 

Sent: Thursday, March 25, 2021 1:56 PM 

To: Bilal-Threats, Daaiyah [NEA]; Kelly, Teresa [NEA] 

Cc: Wick-Bander, Olivia [NEA] 

Subject: RE: Becky meeting w Montserrat Garribay 

Yes. I like to connect with Becky too. Please let me know what time and date would work. 

In Unity, 

Montserrat 

From: Bilal-Threats, Daaiyah [NEA] <DBilal@nea.org> 

Sent: Thursday, March 25, 2021 1:00 PM 

To: Kelly, Teresa [NEA] <TKelly@nea.org> 

Cc: Wick-Bander, Olivia [N EA] <owickbander@nea.org>; Garibay, Montserrat <Montserrat.Garibay@ed.gov> 

Subject: Becky meeting w Montserrat Garribay 

Hi Teresa, 

Secretary Cardona suggested, and Becky agrees, that it would be good for her to connect with Montserrat on 

assessments. 

Please work with Libby and Montserrat to find a time for Becky to meet with her. I will attend the meeting as well. 

If it's possible, I do have regular check in time with Montserrat that might be helpful. Libby can assist with that 

connection. 

Best, 

-Daaiyah 



Walker, Andrea [NEA] 

From: Walker, Andrea [NEA] 

Sent: Thursday, March 25, 2021 2:38 PM 

To: Garibay, Montserrat 

Cc: Bilal-Threats, Daaiyah [NEA] 

Subject: RE: Invitation to join 3/24 Ni LMC Summit 

Attachments: LMC Guidebook_v2 Final Hyperlinked.pdf; Collaborating in a Crisis Guide April 

2020.pdf; Delran Case Study Final.pdf 

Hi Montserrat, 

I am so happy that you were able to attend and see the terrific work in NJ. 

Here is the partnership announcement that went out yesterday to further grow labor management collaboration in 

NJ, particularly in large urban districts and offer mentorship and support other state and districts in growing their 

collaborative partnerships. 

Additionally, here is information about a past NJ LMC event that describes the work. 

Information about Collaborating in a Crisis. 

For describing the benefits of labor management collaboration, we have developed this short video. 

Attached is a guidebook that NEA has developed to support interested districts and schools in their  LMC collaboration 

as well as a quick guide for collaborating in times of crisis. And, also attached is a case study from Delran, NJ, one of 

the districts featured yesterday. 

I would love to catch you up further on this work and will send any other material that gets published as it comes. 

All the best, 

Andrea 

Andrea L. Walker 

Associate Director, Strategy & Learning Solutions 

nea 
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From: Garibay, Montserrat <Montserrat.Garibay@ed.gov> 

Sent: Thursday, March 25, 2021 10:51 AM 

To: Walker, Andrea [N EA] <awalker@nea.org> 

Subject: RE: Invitation to join 3/24 NJ LMC Summit 

Andrea, 

I attended the NJ Labor Management inter-District meeting, it was inspiring and informative. We would like to 

highlight the summit. Do you have any articles about it in the press that we could share and uplift?. Also, could you 

share more background of how this model came about. 

Please let me know. Thank you, 

Montserrat Garibay 

Senior Advisor for Labor Relations 

Office of the Secretary 

U.S. Department of Education 

I Montserrat.garibay@ed.gov (b)(6) (b)(61 



Ensuring Educator Voice 
When it Matters Most 



A QUICK-START GUIDE TO 

COLLABORATING EFFECTIVELY IN A CRISIS 

ot. Click the steps below to jump to more information on each. 

Listen to Members' Needs 
How is the situation impacting 
them? Their students and 
families? The community at 
large? 

Partner with Administrators 
Identify the crisis, communicate 
your desire to collaborate, 
and partner to develop and 
implement solutions. 

Create Commitments 
Identify areas of focus that all 
parties agree are a priority. 
Document these areas and 
agree to hold to these. 

Establish Support ResourcesTh 

Identify and secure the 
resources that are required to 
help you achieve your goals 
and objectives. 

reate a Communication Plan 
It's important to keep your 
stakeholders informed. 
Determine how and when you 
will communicate the work. 

Understand Decision-Making 
It's important to establish 
decision-making that protects 
the integrity of the work and 
the collaborative dynamic. 

  

  

Monitor Progress & Impact 
This helps track implementation 
and may also shed light on new 
information about problems or 
solutions. 

 

  

  

Reflect. The crisis has ended! 
Think about the important 
structures you've established 
as you look towards a brighter 
future. 

Form Teams & Committees 
Work with administrators to 
form teams and committees 
with diverse, ready-to-
collaborate stakeholders. 

Create Shared Goals Objectives 
Define and document shared 
goals and objectives, and the 
activities that will achieve 
those aims. 



A crisis has hit. People need help and you want to act quickly. Formality 
and precision must move aside so that immediate responsiveness can take precedence. 
There is a lot happening at once, a lot that is uncertain, and many people are affected. 
So, how do you respond? 

As a local leader, your response must be immediate and effective. You do not have the 
usual luxuries of time and forethought, and you are in a new situation where you must 
represent your members' needs during a time of crisis. One of the most effective ways 
to do this is to engage with administrators in collaborative decision-making processes. 
By working with administrators and our members to co-create solutions that are in 
the best interest of educators, students and their families, you can help to ensure that 
responses to this crisis are targeted and address the most urgent needs. 

Those closest to the situation are best positioned to be part of the solution. Who 
knows the needs of our students and their communities better than our members, the 
educators that are with them every day? As local leader, you are positioned to create 
a space for members to create solutions for what is needed for educators, students 
and their families. You are also positioned to propose members join administration 
and share in the decision-making around what is best on behalf of our nation's schools 
and students. The benefits of educators collaborating with administrators have been 
well-documented and the power and efficiencies of these partnerships will push your 
response efforts faster and further to those in need. 

These are unprecedented times. 

We are overloaded with 
information. It is sometimes 
hard to have a good grasp 
of the situation and fully 
understand what is ahead 
of us. Now more than ever, 
people are looking for 
trusted leadership, a way 
forward, and for solutions 
that work. This resource 
guide will provide quick-start 
processes for you and your 
members to work alongside 
administration to bring forth 
the needs of educators, 
students, and their families, and to address them in ways that bring swift outcomes. 
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LISTENING STRATEGIES 
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First, Listen 

It's tempting to rush to solution-building in a crisis, but it's wise to look before you 
leap. It's important to understand the context and the circumstances surrounding the 
crisis. Particularly, you want to make sure you have a pulse on how your members and 
potential members feel about the situation. 

Keep an eye toward equity in your listening and consider these questions about 
your members and the crisis: 

• How is it impacting them? 

• How is it impacting their students and families? 

• How is it impacting the community at large? 

How are already-disadvantaged populations experiencing this crisis 
differently than others? 

• How do needs differ across various groups within your community? 

Identify the listening strategies you can use to take the pulse 
of your community circumstances. The purpose of your 
listening mechanism is to give you enough information to 
credibly speak out on the community's needs and priorities. 
You need to be able to truthfully say, "We've heard the 
voices of educators and the community, and these are the 
immediate needs." 

Listening first also offers an opportunity to gather your 
coalition before approaching the district. In times of crisis, 
there are many stakeholders who likely want to be included 
in the solution-building. The association, with its strong 
network and organizing capabilities, is often in a good 
position to spearhead the community contributions. 

Partner with Administrators 

Right now, administrators are looking for answers in a time when they might not be 
readily available. You know that bringing your members — those closest to students and 
families — into the response planning work is smart, but how do you quickly convince 
administration of the same? 

., 
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If you've already established a cooperative 
relationship with administration, now is the 
time to take this guide and work together to 
establish leadership teams and working groups 

to address issues as soon as possible. If you 
and your affiliate have a checkered history with 

administrators, a crisis can become a defining 
moment that can open the door to a new path 
forward and a lasting culture where member 
voice is heard. 

Think about how you will approach 
administrators. Use what you know about 
Labor-Management Collaboration to present 

a compelling argument and show the benefits of cooperative discussion and decision-
making. Since time is crucial, you might want to get to the point quickly and ask 
administrators to form a committee and for members to be part of the team. You must 
be sure to have members identified who are willing to participate in solution-building 

so that once you have agreement from administrators, you are ready to take action. Be 
sure to identify a diverse group of members ensuring experience and viewpoints from 

all stakeholders in the system. Does your affiliate have a strong connection with parents 
and the community? If so, it would be very important to have their representation as 
well during this time of crisis. 

In summary, when approaching administrators to form collaborative 

partnerships during a time of crisis, you should: 

• Identify the crisis & communicate your desire to help be a part of the solution. 

(2) Present the benefits of collaboration and shared decision-making (educators' 
knowledge of students' needs makes for better problem-solving with 

administrators and other partners). For a one-page infographic detailing 

more of the benefits of collaboration, see page 21 of the guidebook 
Collaborating for Student Success.  

• Suggest the immediate creation of a task force or committee (or one 
oversight committee and a set of working committees) to develop and 
implement solutions to the crisis at hand 

Create Commitments 

In crisis mode, decisions need to be made fast. Distributive leadership models tap into 
expertise at all levels of the system and help to empower those on the ground to take 

S.  

DID YOU KNOW? 

In collaborative environments, the 
association's natural network facilitates 
sharing of innovative practices across 

schools and districts. 
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quick action in pursuit of goals. In this stressful situation, administrators may welcome 
a broader decision-making capability and the opportunity to access diverse knowledge 
and expertise throughout the ranks. 

Trust may or may not be the nature of your current relationship with administration. 
But for this moment, you are looking to come together with a common purpose of 
focusing on what is most important for dealing with the crisis affecting your students 
and schools. 

Start with what you as an association have to offer your district in this time. 

• How are you able to activate your association's already-established network 
of educators to help solve the problems at hand? 

• What resources are you able to contribute? 

• In order to do so, what commitments do you need from the district to be 
successful? 

EDUCATION 

ASSOCIATION/ 

UNION 

    

 

SHARED 

PRIORITIES 

  

  

ADMINISTRATION 

   

    

Have this discussion with administrators. 
Identify areas of focus that all parties 
agree are a priority and worth pursuing. 
Document these areas and agree to hold 
yourselves and your partners to these 
agreements. You might find that these 
agreements and commitment to work 
together can help to reduce anxiety and 
fear, bringing a degree of comfort to those 
effected by the crisis. Consider making a 
formal announcement of your commitment 
to the community. 

Form Collaborative Teams & Committees 

It is important to establish collaborative roles, even in a time of crisis. Collaboration 
works well when there is a leadership team to guide the work and a working committee, 
or committees, to implement the work. Once you have made a commitment to work 
together, you should establish the following teams: 

Crisis Leadership Team (CLT): District level team comprised of administration, 
union leadership, and others. Guides committees through problem solving and 
sets goals of its own. 
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CHARACTERISTICS OF 

COLLABORATIVE TEAMS 

Awareness: Team members see 
themselves and each other as necessary 
parts of a working system. 

Motivation: Team members have the 
drive to gain consensus when engaging 
in join problem solving. 

Goal Alignment: Team members seek 
to align goals among stakeholders by 
emphasizing common purpose and 
shared priorities. 

Psychological Safety: Team members 
create an environment where all partners 
feel comfortable sharing thoughts and 
opinions, and where they are not judged 
harshly for mistakes, voicing concerns, or 
holding unpopular opinions. 

Social Support: Team members portray 
each other as valued partners to their 
peers. 

Mediation: Team members are able 
to positively negotiate and get to an 
agreement. 

Reliability: Team members are reliable 
and can depend on each other to follow 
through on commitments. 

For an expanded list, check out pages 76-77 
of the Collaborating for Student Success 
guidebook, available for download here. 

Crisis Response Committees (CRC): Working 
teams comprised of members, administrators 
and others. Established to address issues of 
urgency and create solutions to be 
implemented. 

Work with your administration to populate these 
committees with a balance of administrators, 
educators, and community members. This is an 
opportunity for you as a local leader to increase 
the opportunities for member engagement and 
leadership. Those best-suited to serve on these 
committees may or may not be the traditional 
elected leaders in your local association. Those who 
you see stepping up to leadership during a crisis may 
or may not be the "usual suspects." Be on the lookout 
for those most eager to contribute and be open to 
engaging new people in new ways. And, ensure you 
have people on these teams with knowledge about 
the unique needs of your most vulnerable populations. 

Create Shared Goals 

and Objectives 

The foundation of your Crisis Response Plan relies on 
an overarching goal. A goal is the desired result that 
your team hopes to achieve within a certain amount of 
time. It tells you where you want to go and by when. 
Work with CLT members to agree on a goal. All must 
agree that the goal is a priority and must be willing 
to work towards that goal. Your plan may have more than one goal. Document your 
goals in a place where they can be easily accessed by any member of your CLT and CRC 
members. 

A goal is stated in terms of the desired outcome within the designated timeframe. 
For example, the goal might be "Transition our education delivery to online/distance 
platforms within three weeks." Another goal might be "Ensure our students and their 
families receive the services they are entitled to for having their basic needs met." 

For each of your goals, you will also write objectives. Objectives are the measurable 
criteria you'll use to determine whether you have achieved your goal. This is where 
action truly begins as you define what steps will you take to achieve your goal(s). If goals 
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tell you where you want to go, objectives tell you exactly how to get there. Well-written 
objectives specify what you must do, the timeframes in which to do them and your 
available resources for the work. Because objectives are measurable, they are used to 
evaluate progress towards goal achievement. 

When writing objectives, try to make them: 

• Specific — clearly identify what will be done, and what you want to 
accomplish 

• Pertinent — the objective is based on current conditions and needs 
• Realistic — ensure that the results can realistically be achieved given available 

resources 
• Data-informed — ensure your result can be evaluated against a standard, in 

terms like quantity, quality, frequency, etc. 
• Time-bound — specify when the result(s) can be achieved 

Using our examples of goals from the previous page, the supporting objectives might 
be as follows: 

Goal: Ensure our students and their families receive the services needed to have 
their basic needs met within one week. 

Objective 1: Ensure our students who are eligible for free meals receive those 
meals starting in the next 48 hours. 
Objective 2: Ensure our students needing disability services receive those 
services within the week. 

Objective 3: Inform all affected individuals of appropriate relief websites within 
the next 72 hours. 

Goal: Transition our education delivery to online/distance platforms within 3 weeks. 

Objective 1: Ensure 1:1 devices and connectivity for all students within 3 days. 

Objective 2: Develop distance learning plans for preK-12 within 10 days. 

Objective 3: Train and support educators in adjusting pedagogy to deliver 
distance learning to begin within 3 weeks (through the end of the school year). 

Well-articulated objectives also help teams monitor their progress because they detail 
the steps needed to realize the goal. At any point along the journey, the group can 
evaluate its work compared to its objectives to understand their progress. The plan 
should also set milestones, or points when a certain activity or set of activities should 
be completed. If the team has not met a milestone by the designated date, they should 
either make adjustments to accelerate their work or adjust their objective. 
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Perhaps one of the most important reasons for objectives is to keep all of the moving 
parts going in the right direction and knowing when one piece of work is complete so 
you can move onto the next piece of crisis management work. Things are likely moving 
very quickly and each moment new challenges will arise. It is important to keep focused 
and keep your eye on the ball so that you can continue to make strides while so many 
distractions are happening. This crisis is most likely unknown territory, so setting goals 
and objectives will serve as a constant reminder of what needs to happen. 

Do not be afraid to edit your goals or objectives if the situation changes or if you learn 
new details which change how you will deal with things. Be sure that your goals and 
objectives are in a place where everyone on your CLT and the CRCs can see them and 
can be made aware of any updates. It may be a good idea to elect a team member to 
shepherd the goals and objectives while activities take place. 

When applicable, assign each objective to a CRC to tackle. This strategy allows the 
web of committees to work simultaneously on different aspects of the crisis at hand 
which positions you to solve problems and implement solutions most efficiently. Each 
committee should be given its own objective(s) and have the authority to design 
the best path to achieve it. There should be one person on the CRC tasked with 
communication back to the CLT, so that their progress is transparent and so that the CLT 
can ensure that the CRCs' proposed solutions complement one another and combine to 
achieve the overarching goal. 

Once you have established your goals and objectives, the CRCs help complete your 
Crisis Response Plan by adding specifics for each objective or activity. The plan should 
include the goal and measurable objectives. Each objective might also include the 
activities needed to achieve that objective, the resources needed, the timeframe to 
accomplish it and any outputs or metrics that will help you to understand the impact of 
the work. 

An example of an objective and associated activities follows: 

Objective: Inform all affected individuals of appropriate relief websites within the 
next 72 hours. 

Activity 1: By Hour 3, identify a host for the website. 

Activity 2: By Hour 3, identify, document and distribute all relief contact numbers 
to the CMT. 

Activity 3: By Hour 6, develop all content for the website and submit for review. 

Activity 4: By Hour 10, publish all content on the crisis relief website. 

1/4 d 
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CRISIS RESPONSE PLAN ELEMENTS 

Goal The desired result that your team hopes to achieve in a certain amount of 
time. Your plan may or may not have more than one goal. 

Objective Measurable criteria that tells you how to achieve your goal by specifying 
what you must do, in what time-frame. Each goal will have one or more 
objectives. 

Activity Specific tasks needed to be complete in order to achieve your objectives. 
Each objective will likely have more than one activity. 

Activity 5: By Hour 10, determine plan and resource to monitor the website. 

Activity 6: By Hour 16, test website to insure it is accessible by all who have been 
affected. 

Activity 7: By Hour 20, launch the website. 
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CRISIS RESPONSE PLAN TEMPLATE 
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OBJECTIVE 

 

LEAD DUE DATE PRODUCT/OUTPUT/METRICS 
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ACTIVITY 
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ACTIVITY 

   

ACTIVITY 

    

GOAL 

OBJECTIVE 
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ACTIVITY 
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ACTIVITY 

   

ACTIVITY 
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Create a Communication Plan 

As you work through your crisis you will impact many people, so it's important to 
develop a quick plan that details communication channels and frequencies. Effective 
information sharing is key to remediating crisis situations. The CLT will need to 
communicate effectively with its members, with CRC teams, with public service 
stakeholders, with parents and students, with the community at large, and possibly with 
federal and local governments about its progress. 

Your Crisis Response Plan should contain communication details to help you determine 
when, and how to communicate with other responders and stakeholders. It should list 
a schedule and communication method for communicating with all team members, 
affected populations and stakeholders. The goal of the communications plan is to set 
expectations for when and how information will be distributed. 

Thorough communication details include the following components: 

• Content: The information which will be included 

• Audience: To whom the information is directed 

• Communication Method: newsletter, analytical report, "breaking news" 
update, etc. 

• Sources: From where the information will come 

• Frequency: The timeframe and frequency of information distribution 

• Point of contact: The person responsible for the communication 

Remember that the natural network provided by the local association is a massive and 
effective communication vehicle to spread knowledge amongst stakeholders about 
processes, experiences and outcomes. The denser the communication network, the 
more effectively knowledge spreads. 

In addition to these external communications, consider internal communications to 
your members. If you don't already have a regularly scheduled communication, now is 
an opportune time to start. By communicating clearly, transparently and on a regular 
schedule, you not only establish a vehicle for information flow, you establish trust. 
Members gain an understanding of your goals and actions, and it provides a vehicle 
to reinforce that you're responding to their needs with everything you do. When the 
time comes to mobilize, your members are informed and will be better prepared to 
address the crisis at hand. Your internal communication plan should have all of the same 
components as your external communication plan. 
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COMMUNICATION 
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Understand Decision-Making 

Not all decisions are made the same way. Sometimes 
a decision's risks, impact, and importance affect how 
collaboratively it can be made. Quite frankly, not all 
decisions are appropriate to be shared in a time of crisis 
where responsiveness is of the utmost importance. 
Sometimes the skills, influence, and experience of decision 
makers factor into the decision-making equation. 

Dr. W. Patrick Dolan from the Consortium for Educational 
Change studied how decisions are made and developed 
a scale to measure the degree of collaboration involved 

  in the process. The scale depicts the extent to which a 
decision made between two people or two stakeholder groups are shared. Of the 
seven decision-making steps on the scale, steps one and seven represent authoritarian 
decisions that are made solely by one party. Not all decisions are appropriate to be 
shared; some decisions will always remain in the purview of one party or the other, such 
as the decision to escalate a particular issue or the response decisions a CLT makes as 
required by local policies. 

When time and circumstance allow, making the choice to move a decision from step 
one to step three is worthwhile because even if the decision is solely an individual's to 
make, they will make a more informed one if they have input from others on the team. 
As you move towards the center of the scale, each step moves a degree closer towards 
collaboration represented by step four. The more decisions that can be made at step 
four, the stronger the collaborative relationship becomes amongst teams. Therefore, 
where at all possible — and time allows — include the team in discussions and 
decision-making. 

MY 
DECISION, 
BUT! WILL 
INFORM 

YOU 

MY 
DECISION 

AFTER 
"CONSULTING" 

WITH YOU 

WE WILL 
MAKE THE 
DECISION 

YOU WILL 
MAKE THE 
DECISION 
AFTER WE 
CONSULT 

YOU'VE GO 
THE 

DECISION 
BUT WILL 

INFORM ME 

YO 
DECIS 
YOU 
ASK 
YOU 

You can view Dr. Dolan describing his continuum here: turnweb.orgivideos/patrick-
dolanleaming-to-live-together-building-a-culture-of-collaboration-focused-on-
improving-teaching-and-learning/. 

No matter the 

circumstances, it 

is important for 

teams to understand 

how decisions are 

made, and to set 

expectations around 

that process. 
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Reflect 

As you reflect upon all that recently transpired, think about the potential 

of collaboration in your system and about the important collaborative 

structures you have established as you look towards a brighter future. 

The crisis is over! Your emergency response work is complete, and you have had the 
time to step back from the physical and emotional demands of the situation. 

Take some time to go back and look at your goals and objectives. 

• How many of them were you able to meet? 

• How many of them required changes along the way? 

Were you able to monitor your progress effectively and make changes to 
your plans as the situation needed? 

• Were you able to communicate with everyone involved? 

Did the CLT and CRCs work effectively under such difficult circumstances? 

The fact that you documented your goals, objectives, progress monitoring and 
communication plans provides you with a tool which allows you to reflect on your 
actions. During a crisis, we are thinking and reacting on our feet to the latest news and 
updates and we seldom have time to think twice about what we are doing. Now that 
the crisis is over, look at your documents and understand what went well for you and 
your CLT and where you might consider making improvements to your plans. Do the 
same analysis for the work of the CRCs. No one wishes for a second crisis, but having 
survived one, it would be prudent to learn from your efforts. 

The planning you did to address this crisis can also serve as the foundation for future 
collaborative efforts. This guide took you through a rapid planning process to deal with 
the crisis at hand, but the steps that you took followed a repeatable methodology. NEA 
has created a collaboration framework to walk teams though establishing a collaborative 
partnership, building productive working relationships, fostering school-level 

collaboration, identifying shared student-centered goals and establishing structures to 
sustain and grow collaboration. In addition, NEA has created a companion guidebook, 
Collaborating for Student Success,  which follows the phases of the framework and 
provides more detail on collaborative actions including background information and 

research, examples, links to additional resources and tools to implement each stage of 
the framework. 

Perhaps one of the most important outcomes of your crisis response work was the 
partnerships that were formed to facilitate the collaborative process. These teams and 
committees are still essential beyond crisis management and form the foundation for 

effective, on-going collaboration. 
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DISTRICT OVERVIEW: 

• Four schools (pre-K 

— 12th  grade) in 

Burlington County, 

New Jersey. 

• Suburban 

• Approx. 3,000 

students 

• 23% eligible for free 

or reduced lunch 

DELRAN TOWNSHIP SCHOOL DISTRICT 

CASE STUDY: COLLABORATION IN A CRISIS 

EXECUTIVE SUMMARY 

When COVID-19 hit New Jersey, Delran Township School District 

acted quickly, with all of their players - district administration, 

education association leadership, principals, and educators - pulling 

together to address both the academic and societal challenges in 

their community. 

Their deeply embedded culture of collaboration and trust between 

the district and education association allowed Delran to quickly: 

• Convene a Coronavirus Task Force, comprised of representatives 

from the education association and administration, several weeks 

before New Jersey schools closed 

• Convene the entire education association executive board and all 

district administrators to develop guidance for transitioning to 

remote instruction 

• Arrange an additional (non-contracted) teacher work day to prepare for remote instruction 

• Transition to remote instruction within 24 hours of New Jersey schools closing 

• Empower existing school-based teams to address the crisis within their schools without waiting for 

direction from the district 

• Ensure efficient and consistent messaging among administration, educators, and the community 

C-"No doubt the quality of 

our response is directly 

proportional to the depth 

of our collaboration." 

- Brian Brotschul, 

Superintendent, Delran 

Township School District}  

They credit their response to their long-standing culture of 

education partnerships and collaboration which includes a 

tradition of joint administration/educator planning and decision 

making, transparent communications, a culture of assuming 

good intent, and a willingness to evaluate situations from 

alternative perspectives. Planning for the transition to remote 

learning began before schools closed, and included robust 

teacher preparation and support. Their remote learning plan 

was developed jointly by administration and the education 

association and was implemented quickly and smoothly. 
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DELRAN'S JOURNEY 

Partnership and collaboration are deeply embedded in the culture of 

DeIran Township School District. In the five years since they've begun 

their journey, they've used collaboration to: 

• Select a new teacher evaluation system 

• Develop school-wide academic goals for with joint analysis of data 

• Develop interview questions, centered on collaborative mindsets, 

for key administrative positions to help ensure incoming 

administrators support the collaboration 

• Participate in the district's strategic planning (each of their four 

schools embarked on a deep self-study that led to drafting goals for 

the school board, essentially implementing strategic planning from 

the ground up, instead of the more typical from governance down) 

The collaborative work is fostered by the established structures 

summarized in the box to the right. Delran's school leadership teams 

(SLTs) are led by the association representative, the principal, and a 

teacher. SLTs in every school gather educator input and opinions, and 

use those to determine initiatives. The SLTs also reinforce and 

communicate messages from the district to educators. Sharing the 

leadership teams' work at association meetings has helped the district 

identify needs as well as mentoring opportunities across schools. 

It's important to note that in Delran all school staff have the 

opportunity to collaborate. Educators who aren't on the SLT are part 

of the feedback loop that keeps the SLT in tune with the pulse of the 

school. These feedback loops are another part of Delran's culture. 

Educators know they can offer their honest insights because they can 

trust that the conversations are confidential. 

IMPLEMENTING 

COLLABORATION: 

Delran's collaborative 

structures help sustain 

and grow their success: 

• District- and school-

level leadership teams 

• "Feedback loops" 

within the schools to 

identify needs 

• Transparent 

communications 

among 

administration, the 

education association, 

and educators 

• Stable tenure of 

leaders dedicated to 

collaborative 

relationships 

• Administration and 

association 

representatives jointly 

attend collaboration 

training events 

The district enjoys transparent, open communication between administration and educators, and a 

high level of trust. Their partnership has allowed all sides to look at issues from other perspectives, 

solicit and respect varied input, and confidently ask questions and voice opinions. As Brian Brotschul 

puts it, "Collaboration is cultural, and it is widespread throughout the district." 

"Our members on the front lines have a platform to share their voice through the school 

leadership teams." 

- Amy Yodis, President, Delran Education Association 
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IN THE FACE OF CRISIS... 

( : Members not already in association leadership I 

are now significantly discerning a deeper level of 

involvement in the association. Younger members, 

educators without a whole lot of experience, are 

stepping up for different roles to support teacher 

success in this crisis. All of that directly ties back 

to the work we've done in collaboration." 

- Kathy McHugh, Recording Secretary, DeIran 

Education Association 

'..._, 

This solid foundation allowed DeIran 

to quickly pivot from collaborating 

around student success to redefining 

their operations and tackling 

student, faculty, and community 

safety and wellness. Brotschul 

describes how they were able to 

react to COVID-19: "All of a sudden 

we're in the Super Bowl of 

collaboration, and we were able to 

hit the ground running as a group - 

the entire school district was able to 

move forward and that would not 

have been possible at all without five 

years of really developing our craft." 

DeIran's transition plan to remote learning was developed jointly by district administrators and DeIran 

Education Association's executive board, and presented to all faculty before New Jersey's schools 

closed. To support faculty, the district created a master document to house videos, links, and articles 

so that educators have a central place to access helpful resources. 

DeIran's COVID-19 response plan includes two remote learning plans: one for pre-K through 5th grade, 

and another for 6t h  through 12th  grade. 

The younger students were initially mailed a "paper and pencil" packet of material for their subjects, 

transitioning to a digital platform after spring break. The delay allowed the district time to ensure all 

students had technology, knew how to use it, and that it was operating properly. Free internet access 

is provided for qualifying families. 

Before schools closed, all middle and high school students were surveyed to determine home internet 

access and device availability so that alternate instructional delivery could be arranged for those who 

need it. These students started online learning as soon as schools closed, with assignments posted to 

Google classroom. The first week of remote learning was limited to review material, to allow the students 

to transition to the online platform without the added stress of learning new material. Final exams were 

suspended for the school year. 
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DELRAN'S RESPONSE TIMELINE 

Mid-February: Established a Coronavirus Task Force, which included the president of the 

education association. Their focus was operational and based on basic human 

needs: food, clothing, and shelter. They developed a four-phase plan to move 

forward: immediate response when schools close; post-spring break (two plans, 

depending on whether or not schools re-open); summer 2020 (including tentatively 

rescheduled graduation and prom dates); and the 2020/2021 school year. 

March 11: Met with all faculty. The situation was evolving very quickly, CDC guidance was 

changing, and there was a lot of confusion. Staff was understandably 

concerned, but there was a high level of trust between educators and 

administration because of their history together. 

March 15: DeIran Education Association's executive board met with all district 

administrators to develop guidance for transitioning to remote learning. The 

group finalized the presentation to educators, based on input from all. 

March 16: New Jersey Governor Phil Murphy announced schools to close on March 18. 

March 16: The transition plan was presented to all faculty, and was well received. This was a 

(non-contracted) "snow day," that the teachers agreed to work. 

March 18: New Jersey schools closed. 

March 19: Remote learning began in DeIran Township School District. 

COMMUNICATING IN THE CRISIS 

One of the founding principles of the partnership — a commitment to open, transparent 

communications — became a central sustaining factor in Delran's response to COVID-19. Early on, the 

partners developed a crisis communication plan to help ensure that educators would hear a unified 

message from just a few sources. 

While district messaging focuses on virtual learning needs, the association's communications to 

educators are more personal, addressing issues such as wellness, navigating home life while teaching 

remotely, and financial concerns. Brotschul distributes a weekly email, which McHugh says has become 

incredibly meaningful to Delran's educators. Minimizing the number of channels educators are 

receiving information from, and providing consistent and open messages has helped Delran's 

educators feel both informed and cared for during this stressful time. 

Want to learn more? myschoolmyvoice.nea.org/collaborating-for-student-success 
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Garibay, Montserrat 

From: Garibay, Montserrat 

Sent: Friday, March 26, 2021 12:56 AM 

To: Daaiyah Bilal-Threats 

Subject: Call 

Daaiyah, 

I have to cancel our call in the morning. I have to attend another meeting. 

My apologies, 

Montserrat 



Meeting ID 

Passcode:1(b)(6) One tap mobile 

(b)(6) 

b)(6) US (Tacoma) 

US (Houston) 

Meeting ID: 

Passcode:1(0)(6) =ind your local number: https://nea-org.zoom.us/u
 

b)(6) 

(b)(6) 

owickbander@nea.org 

Subject: 

Location: 

Start: 

End: 

Canceled: Weekly Check-in: Montserrat & Daaiyah 

https://nea-org.zoom.us/j/
 
(b)(6) 

(b)(6) 

Friday, March 26, 2021 9:30 AM 

Friday, March 26, 2021 9:50 AM 

Recurrence: (none) 

Organizer: owickbander@nea.org 

Required Attendees: Garibay, Montserrat 

Daaiyah Bilal-Threats is inviting you to a scheduled Zoom meeting. 

Join Zoom Meeting 

https://nea-org.zoom.us/j/ 

 

(b)(6) 

Dial by your locaton 
(b)(6) US (Tacoma) 

US (Houston) 

US (San Jose) 

US (New York) 

US (Washington DC) 

US (Chicago) 



Wick-Bander, Olivia [NEA] 

From: Wick-Bander, Olivia [NEA] 

Sent: Friday, March 26, 2021 1:45 PM 

To: Garibay, Montserrat 

Subject: Re: Cancellation today 

Montserrat 

Apologies but Daaiyah is only available at 5p today. Does that time work for you? 

Thanks 

Libby 

Sent from my iPhone 

On Mar 26, 2021, at 7:41 AM, Garibay, Montserrat <Montserrat.Garibay@ed.gov> wrote: 

? Libby, 

Is she available at 11:45 or noon? 

On Mar 26, 2021, at 9:34 AM, Wick-Bander, Olivia [NEA] <owickbander@nea.org> 

wrote: 

? Hi Montserrat 

Unfortunately she is not available at that time. Let me see if I can make another 

time work later this afternoon and I'll circle back shortly. 

Thanks 

Libby 

Sent from my iPhone 

On Mar 26, 2021, at 6:48 AM, Garibay, Montserrat 

<Montserrat.Garibay@ed.gov> wrote: 

?Thank you Libby, 

Is Daaiyah available for a call at 12:30 pm today for a call about 

assessment waivers? About 15-20 minutes. 



Please let me know. thank you, 

Montserrat 

Sent from my iPhone 

On Mar 26, 2021, at 8:43 AM, Wick-Bander, Olivia [NEA] 

<owickbander@nea.org> wrote: 

? 
Good Morning Montserrat 

Apologies for the last minute cancellation but I need to cancel 

your check in with Daaiyah scheduled for right now. Please let 

me know if you have any questions or concerns. 

Have a nice weekend. 

Thanks, 

Libby 

Olivia 'Libby' Wick-Bander (she/her) 
Office of Strategic Alliances 
National Education Association 
owickbander@nea.org 
(b)(6) 



Kelly, Teresa [NEA] 

From: Kelly, Teresa [NEA] 

Sent: Friday, March 26, 2021 3:53 PM 

To: Garibay, Montserrat 

Subject: RE: Call with Becky 

You too!!! 

From: Garibay, Montserrat <Montserrat.Garibay@ed.gov> 

Sent: Friday, March 26, 2021 3:52 PM 

To: Kelly, Teresa [NEA] <TKelly@nea.org> 

Cc: Bilal-Threats, Daaiyah {NEA] <DBilal@nea.org> 

Subject: Re: Call with Becky 

Great. Thank you. I will. Daaiyah and I have a meeting on Tuesday. 

Have a great weekend, 

Montserrat 

On Mar 26, 2021, at 2:45 PM, Kelly, Teresa [NEA] <TKellvPnea.org> wrote: 

? 

Hello Montserrat, 

Unfortunately, Becky is not available before 3/31 since (b)(6) starting tomorrow 

through next week. Please feel free to talk with Daaiyah about the International Summit on the 

Teaching Profession. She's led NEA's participation in this summit. 

Thanks, 

Teresa 

From: Garibay, Montserrat <Montserrat.GaribayPed.gov> 

Sent: Friday, March 26, 2021 3:26 PM 

To: Kelly, Teresa [NEA] <TKelly@nea.org> 

Cc: Bilal-Threats, Daaiyah [NEA] <DBilalPnea.org> 

Subject: Call with Becky 

Hi Teresa, 

I would like to schedule a meeting with Becky before March 31st  to discuss the International Summit on 

the Teaching Profession. I am schedule to have a conversation about it on March 31st  at 3 p.m. and 

would like to get her feedback. 

Please let me know if she has at least 20-30 minutes to talk, I am available during the weekend as well. 

In Unity, 



Montserrat Garibay 

Senior Advisor for Labor Relations 

Office of the Secretary 

U.S. Department of Education 

I Montserrat.garibay@ed.gov (b)(6) b 6 



Bilal-Threats, Daaiyah [NEA] 

From: Bilal-Threats, Daaiyah [NEA] 

Sent: Friday, March 26, 2021 3:58 PM 

To: Garibay, Montserrat; Kelly, Teresa [NEA] 

Cc: Wick-Bander, Olivia [NEA] 

Subject: RE: NEA Virtual TownHall 

Let me check in with the team to see what works best 

From: Garibay, Montserrat <Montserrat.Garibay@ed.gov> 

Sent: Friday, March 26, 2021 3:57 PM 

To: Kelly, Teresa [NEA] <TKelly@nea.org>; Bilal-Threats, Daaiyah [NEA] <DBilal@nea.org> 

Cc: Wick-Bander, Olivia [N EA] <owickbander@nea.org> 

Subject: NEA Virtual TownHall 

Ladies, 

I was just informed that there is a conflict with the date we had set for the N EA Virtual Townhall. 

I am very sorry but we need to move the date. 

Here are some options: 

Move it a week after to 4/21 from 6 to 7 p.m. 

Move it to 4/9 from 6 to 7 p.m. 

Or pre-record it so it can be air on 4/13 

Please let me know and again I apologize, 

Montserrat Garibay 

Senior Advisor for Labor Relations 

Office of the Secretary 

U.S. Department of Education 
1 1(b)(61 I Montserrat.garibay@ed.gov 



Beth Antunez, Legislation 

From: Beth Antunez, Legislation 

Sent: Friday, March 26, 2021 4:49 PM 

To: Garibay, Montserrat 

Subject: Re: Call with Randi 

yep! rweil@aft.org and pkeefer@aft.org 

thanks! 

From: Garibay, Montserrat <Montserrat.Garibay@ed.gov> 

Sent: Friday, March 26, 2021 4:01 PM 

To: Beth Antunez, Legislation <bantunez@aft.org> 

Subject: RE: Call with Randi 

Yes. I know Rob and Pat.. could you share their emails please. 

Gracias, 

Montserrat 

From: Beth Antunez, Legislation <bantunez@aft.org> 

Sent: Friday, March 26, 2021 4:00 PM 

To: Garibay, Montserrat <Montserrat.Garibay@ed.gov> 

Subject: Re: Call with Randi 

Hi Montserrat, 

Thank you for setting up the call this afternoon! 

Can I suggest that you chat with Rob Weil of our Educational Issues Dept. first on this? He'll have a good idea about 

the history and Randi's ideas on this. He may also loop in a colleague, Pat Keefer who heads our International Affairs 

Dept. 

Thank you, 

Beth 

Get Outlook for iOS 

From: Garibay, Montserrat <Montserrat.Garibay@ed.gov> 

Sent: Friday, March 26, 2021 3:34 PM 

To: Beth Antunez, Legislation 

Subject: Call with Randi 

Beth, 

Thank you for joining the call with Ian and I this afternoon. 



I need to schedule a meeting with Randi to discuss the International Summit on the Teaching 

Profession. I am schedule to have a conversation about it on March 31st  at 3 p.m. and would like to 
get her feedback. 

Should I send an email to Calvin to schedule it?. Please advise. 

In Unity, 

Montserrat Garibay 
Senior Advisor for Labor Relations 
Office of the Secretary 
U.S. Department of Education 

b)(6) I Montserrat.garibay@ed.gov b)(6) 

This email has been scanned for spam & viruses. If you believe this email should have been stopped by our 
filters, click here  to report it. 



Cesar Moreno Perez, Human Rights & Community Relations 

From: Cesar Moreno Perez, Human Rights & Community Relations 

Sent: Friday, March 26, 2021 5:37 PM 

To: Garibay, Montserrat 

Subject: RE: Request for assistance in contacting Secretary Cardona 

Attachments: Invitation Letter Dr. Cardona NABEs 50th Anniversary Conference.pdf 

Ms. Garibay, I was able to locate the letter of invitation that was sent to Dr. Cardona. Thank you again for your 
assistance with this request. We look forward to hearing about Dr. Cardona's availability to join us to celebrate 
NABEs 50 year commitment to bilingual education. 

From: Cesar Moreno Perez, Human Rights & Community Relations 
Sent: Friday, March 26, 2021 4:37 PM 

To: montserrat.garibay@ed.gov 
Subject: FW: Request for assistance in contacting Secretary Cardona 

Dear Ms. Garibay, any assistance you can provide in flagging the invitation for Secretary Cardona to keynote 

NABEs 50t1  Year Anniversary Conference Championing Bilingual Education that will be held at the GRB 

Convention Center on April 28th  & 29th. I serve on the NABE National Board and was asked to follow-up. 
Please let me know if there's any additional information that I can provide to assist with this request. 

Look forward to hearing from you. 

Best. 
C-

 

Cesar Moreno Perez 
Senior Associate Director I AFT Human Rights & Community Relations Department 
T: 202-393-7480 I F: 202-393-8648 I E: cmoreno@aft.org 

American Federation of Teachers 

From: Anand, Supreet <Supreet.Anand@ed.gov> 
Sent: Monday, February  8, 2021 1:39 PM  
To: Santiago Wood b)(6) > 
Cc: Josefina Tinajero <tinajero@utep.edu>; Pinkos Margarita ib)(6) >; Judysauri 

1(b)(6) Miriam E Ebsworth <meel@nyu.edu>; Cristina Alfaro <calfaro@sdsu.edu>; Margarita 

Machado-Casas <mmachadocasas@sdsu.edu>; Cesar Moreno Perez, Human Rights & Community Relations 

<cmoreno@aft.org>; Myrna Rasmussen b)(6) , 1; Sonia Soltero <SSOLTEROPdepaul.edu>; 
Nilda Aguirre .*(b)(6) ; Judy Louis b)(6) k Bill Rivers <03)(6) 
Subject: RE: Request for assistance in contacting Secretary Cardona 

Hi Santiago, good to hear from you. At this time since Dr. Cardona has not yet been confirmed, therefore we are not 

processing any invitations for him. Of course that review process will begin once he's confirmed. 

You can send your request directly to Alvin Manalo in the secretary's office at 

Alvin.Manalo@ed.gov 

Please know that your invitation will be on hold until Dr. Cardona is confirmed. 



Hope that helps. 

Supreet 

From: Santiago Wood Xb)(6) 

Sent: Monday, February 8, 2021 12:37 PM 

To: Anand, Supreet <Suoreet.AnandPed.gov> 

Cc: Josefina Tinajero <tinajero@utep.edu>; Pinkos Margarita (b)(6) ; Judysauri 
(b)(6) ; Miriam E Ebsworth <mee1@nyu.edu>; Cristina Alfaro <calfaro@sdsu.edu>; Margarita 

Machado-Casas <mmachadocasas@sdsu.edu>; Cesar Moreno Perez, Human Rights & Community Relations 
(b)(6) ; Sonia Soltero <SSOLTER0@depaul.edu>; 

Bill Rivers 4b)(6) 

Good Morning Supreet, 
We trust that you are doing well and staying safe. We certainly appreciate all of your strong 

support, leadership and cooperation in faithfully serving our ELs and Multilingual teachers in 
chairing our National English Learners Round Table Group (NELRT) and sharing so many 
instructional and grant resources for all of our school districts nationwide. Needless to say 
that NABE will always be indebted to you for your consistent, professional and high quality 

involvement and leadership in our success over the years. 

We are, therefore, requesting your advice and support in inviting our new Secretary of 
Education, Dr. Cardona, to provide a Virtual Welcome statement for our Conference as 
well as a virtual meeting with our NABE National Executive Board. Please let us know the 
next steps so that Nilda can send a formal letter of invitation to the Secretary. 

As you are aware, NABE will be celebrating its 50th International Bilingual and Dual 
Language Education Conference at the GRB Convention Center Hilton Americas - 
Conference Hotel, Houston, TX on Wednesday, April 28 and Thursday, April 29, 2021. 
Pre-conference & Ribbon Cutting begins on Tuesday, April 27. NABE is holding a Hybrid 
Conference with both limited face-to-face and a full Virtual Program. NABE will abide by 
all CDC Recommendations and communicate updates on a periodic basis. 

Supreet, we are also asking that you change our NABE DC address in your contact asap to 
reflect what is shown below. 

Warm Regards, 

Santiago 

<cmorenoPaft.org>; Myrna Rasmussen 

Nilda Aguirre (b)(6) ; Judy Louis 

Subject: Request for assistance in contacting Secretary Cardona 

l(b)(6) 

"iSi se puede!" 



Santiago Wood 

Dr. Santiago V. Wood, Ed.D. 
Executive Director 
National Association for Bilingual Education 
1775 I Street, NW 
Washington, DC 20006 
Cell: (b)(6) 

Office: 240-450-3700 
Fax: 985-249-2771 
Email: (b)(6) 

www.nabe.org 

Please join us for NABE's 50th International Bilingual and Dual Language Education Conference at the 
GRB Convention Center Hilton Americas - Conference Hotel, Houston, TX on Wednesday, April 28 and 
Thursday, April 29, 2021. Pre-conference & Ribbon Cutting begins on Tuesday, April 27. NABE is 
holding a Hybrid Conference with both limited face-to-face and a full Virtual Program. NABE will abide 
by all CDC Recommendations and communicate updates on a periodic basis. 

This email has been scanned for spam & viruses. If you believe this email should have been stopped by our 
filters, click here to report it. 

Cesar Moreno Perez 
Senior Associate DirectorIAFT Human Rights & Community Relations Department 
T: (b)(6) I F: 202-393-8648 I E: cmoreno@aft.org 

American Federation of Teachers 
555 New Jersey Ave. N.W.IWashington, DC 20001 1 202-879-4400 
www.aft.org1www.facebook.com/AFTunion1www.twittercom/AFTunion 

Cesar Moreno Perez 
Departamento de Derechos Humanos y Relaciones Comunitarias 
Federacion de Maestros de Los Estados Unidos 

555 New Jersey Ave. N.W.IWashington, DC 20001 1 202-879-4400 
www.aft.org I www.facebook.com/AFTunionIwww.twittercom/AFTunion 



a 
National Association for Bilingual Education 

March 18, 2021 

Attn: Dr. Miguel Cardona, Secretary of the United States of America Education 

Department 

Dear Dr. Cardona, 

The National Association for Bilingual Education (NABE), the NABE Planning 

Committee, and the NABE Board are honored to invite you to be a Guest 

Speaker at the 50th Annual International Bilingual and Bicultural Education 

Conference. The conference will be held April 27th  through April 29th , 2021 at the 

George R. Brown Convention Center, located in Houston, Texas. The theme for 

the conference is: "Honoring the Past, Treasuring the Present and Shaping the 

Future." 

As a result of the COVID-19 pandemic, and in deep concern for the health and 

safety of our attendees, the NABE leadership has made the unprecedented 

decision to modify the format of the NABE 50th Annual International Conference 

scheduled for April 27-29, 2021 in Houston, Texas. The conference will now be 

structured as a two-day hybrid conference with a Pre-Conference on April 27 

and the Conference on April 28-29. Recorded sessions will be available on 

demand until May 31, 2021 for registered conference participants. As a Keynote 

Speaker, your presentation will be live and broadcasted to all our virtual 

attendees. 

NABE is the only national, non-profit professional organization dedicated to 

representing bilingual/multilingual students, and education professionals. NABE 

represents the interest of over six million English Learners (ELs), teachers, 

parents, paraprofessionals, administrators, professors, advocates, researchers, 

policy makers and members from our state, regional and international affiliates. 

NABE's goals include: improving instructional programs and practices for 

linguistically and culturally diverse children, providing bilingual and dual 

language educators with high-quality professional development opportunities, 

securing adequate funding for quality dual language programs, serving ELs, and 

keeping the rights of English learners at the forefront as states and communities 

enact sustainable educational reforms. 

Proposed Date 8t. Time of Speaking Engagement: 
Event: NABE General Session 

Date: April 29t1 , 2021 

NABE do Ana G. Mendez University 1 lnventa Place, Silver Spring, MD 20910 I 1 240 450 3700 I info@nabe.org I nabe.org 
Mail Correspondence to: PO Box 1569, Albany, LA 707111 T 225 209 0224 I F 985 249 2771 I nabe-conference.com 

NABE EXECUTIVE BOARD 
2 0 2 0 - 2 0 21 

President — Member-at-Large 
Josefina Villamil Tinajero, Ed.D. 
Professor 
Immediate Past Assistant to the VP for Research 
The University of Texas at El Paso 

(915) 747-5552 
tinajero@utep.edu 

Vice-President — Eastern Region 
Representative  
Margarita P. Pinkos, Ed.D. 
Assistant Superintendent 
Global Education and Community Outreach 
School District of Palm Beach County 

(561) 373-6808 
margaritapinkos@gmail.com 

Treasurer — Member-at-Large 
Judith M. Sauri 
PrincipaHRelired)- Richard Edwards Dual Language 
Fine & Performing Arts IB School, Chicago 

(773) 368-5929 
judysauri@aol.com 

Secretary — Eastern Region 
Representative 
Miriam Eisenstein Ebsworth, Ph.D. 
Academic Director ISEP Program 
Dept of Teaching & Learning /Multilingual 
Multicultural Studies NYU Steinhardt 

(973) 762-1530 
miriam.ebsworth@nyu edu 

Central Region Representative 
Myrna Rasmussen, M.Ed. 
Doctoral Student - Bilingual Studies 
University of Texas RIO Grande Valley 

(210) 845-6929 
myma.rasmussen01@utrgy edu 

Central Region Representative 
Sonia W. Soltero, Ph.D. 
Professor and Chair /Department of Leadership 
Language and CUOICUILMO. DePaul University 

(773) 325-4788 
ssoltero@depaul edu 

Western Region Representative 
Cristina Alfaro, Ph.D. 
interim Associate Vice President 
for international Affairs 
Professor of Dual Language Education 
San Diego State University 

calfaro@sdsu.edu 

Western Region Representative 
Margarita Machado-Cases, Ph.D. 
Chair & Professor of the Dual Language and 
English Leamer Education Department at 
San Diego State University 
Co-Chair of the National Latino Education 
Research and Policy Project (NLERAP) 

(619) 594-2841 
mmachadocasas@sdsu.edu 

Member-at-Large 
Cesar Moreno Perez 
Associate Director I AFT Human Rights & 
Community Relations Department 

(202) 393-7480 
cmoreno@aft org  

Executive Director 
Santiago V. Wood, Ed.D. 
(954) 729-4557 
drsantiagow@gmail com 

Deputy Executive Director 
Nilda M. Aguirre, Ed.S. 
(225) 209-0224 
nmaguirre@nabe org 



a 
National Association for Bilingual Education 

Time: 9:00 AM 

Location: George R. Brown Convention Center 

1001 Avenida de las Americas 

Houston, TX 77010 

Phone: 713-853-8000 

Please provide a presentation title, presentation description (150 words max), 

presenter bio (150 words max each) and presenter headshot by March 20h, 2021. 

Please email the NABE Conference Office by March 20th,  2021  to confirm your 

acceptance. nmaguirre@nabe.org 

NABE will provide you with a VIP Conference Registration which will 

include access to all on-site and pre-recorded conference sessions. 

NABE will cover your travel expenses to the conference and two nights 

accommodation at the NABE Conference Headquarters Hotel. 

In the event that it is not possible that you join us in person, NABE also 

welcomes a pre-recorded Guest Welcome Remarks to share with our 

attendees during the NABE General Session. 

NABE would like to take the opportunity to thank you on behalf of our teachers, 

students and families for the continuing effective and outstanding leadership 

that you provide. 

Regards, 

Dr. Josefina Villamil Tinajero 

NABE President 

Dr. Santiago V. Wood 

NABE Executive Director 

NABE do Ana G. Mendez University 1 Inyenta Place, Silver Spring, MD 20910 I 1 240 450 3700 I info@nabe.org I nabe.org 
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National Association for Bilingual Education 

Nilda M. Aguirre, Ed.S. 

NABE Deputy Executive Director 
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Montserrat.Garibay@ed.gov 

From: Montserrat.Garibay@ed.gov 

Sent: Saturday, March 27, 2021 5:14 PM 

To: Bilal-Threats, Daaiyah [NEA] 

Subject: Re: Question 

Great. 

Sent from my iPhone 

On Mar 27, 2021, at 3:42 PM, Bilal-Threats, Daaiyah [NEA] <DBilal@nea.org> wrote: 

? Mary Seiu yes 100% 

Will ask about Johne 

Please Forgive typos. Sent from my iPhone 

On Mar 27, 2021, at 4:17 PM, Garibay, Montserrat <Montserrat.Garibay@ed.gov> 

wrote: 

? Daaiyah, 

I was asked about the following two people, the Department asked if they had a 

good relationship with the unions. Do you know of them? Or can you advise who 

might know them.. 

(b)(6) 

Please keep it confidential. 



Thank you, 

Montserrat 



Beth Antunez, Legislation 

From: Beth Antunez, Legislation 

Sent: Saturday, March 27, 2021 7:48 PM 

To: Garibay, Montserrat 

Subject: Re: Question 

Thanks. I know we really like (b)(6) 

    

    

I will see about b)(6) 

From: Garibay, Montserrat <Montserrat.Garibay@ed.gov> 

Sent: Saturday, March 27, 2021 4:18 PM 

To: Beth Antunez, Legislation 

Subject: Question 

? Beth, 

I was asked about the following two people, the Department asked if they had a good 

relationship with the unions. Do you know of them? Or can you advise who might know 

them.. 

(b)(6) 

Please keep it confidential. 

Thank you, 

Montserrat 

This email has been scanned for spam & viruses. If you believe this email should have been stopped by our 



filters, click here to report it. 



Garibay, Montserrat 

From: Garibay, Montserrat 

Sent: Sunday, March 28, 2021 12:28 PM 

To: Beth Antunez, Legislation 

Subject: Re: Question 

Thank you Beth. This is very helpful. 

Montserrat 

Sent from my iPhone 

On Mar 28, 2021, at 11:11 AM, Beth Antunez, Legislation <bantunez@aft.org> wrote: 

? 

We love (b)(6) nd have had a great relationship with her and know that she has done 

fantastic work in PO) 

We don't have experience with (b)(6) 

(b)(6) 1(b)(6) 

  

(b)(6) 

 

  

Hope that is helpful. 

Thanks for checking! 

Get Outlook for iOS 

From: Garibay, Montserrat <Montserrat.Garibay@ed.gov> 

Sent: Saturday, March 27, 2021 4:18 PM 

To: Beth Antunez, Legislation 

Subject: Question 

? Beth, 

I was asked about the following two people, the Department asked if they had a 

good relationship with the unions. Do you know of them? Or can you advise who 

might know them.. 

(b)(6) 



(b)(6) 

Please keep it confidential. 

Thank you, 

Montserrat 

This email has been scanned for spam & viruses. If you believe this email should have been 

stopped by our filters, click here to report it. 



Garibay, Montserrat 

From: Garibay, Montserrat 

Sent: Sunday, March 28, 2021 12:43 PM 

To: Walker, Andrea [NEA] 

Cc: Bilal-Threats, Daaiyah [NEA] 

Subject: Re: Invitation to join 3/24 Ni LMC Summit 

Thank you Andrea. This is great. 

Montserrat 

On Mar 26, 2021, at 5:44 PM, Walker, Andrea [NEA] <awalker@nea.org> wrote: 

Montserrat, 

NEA just published an article on the event—many educators quoted on labor management 

collaboration processes. Sharing: https://www.nea.org/advocating-for-change/new-from-

nea/through-collaborative-practice-schools-take-dual-crises-pandemic  

All the best, 

Andrea 

On Mar 25, 2021, at 10:51 AM, Garibay, Montserrat 

<Montserrat.Garibay@ed.gov> wrote: 

Andrea, 

I attended the NJ Labor Management inter-District meeting, it was inspiring and 
informative. We would like to highlight the summit. Do you have any articles about it in the 

press that we could share and uplift?. Also, could you share more background of how this 

model came about. 

Please let me know. Thank you, 

Montserrat Garibay 

Senior Advisor for Labor Relations 

Office of the Secretary 

U.S. Department of Education 
(b)(6) (b)(6) Montserrat.garibayPed.gov 



Montserrat.Garibay@ed.gov 

From: Montserrat.Garibay@ed.gov 

Sent: Sunday, March 28, 2021 4:36 PM 

To: Bilal-Threats, Daaiyah [NEA] 

Cc: Rosenblum, Ian; Cardichon, Jessica; Nix, Sheila; Sargrad, Scott 

Subject: Re: CEA STATEMENT: Colorado's Largest Union Pleased by Standardized Testing 

Waiver 

Thank you for sharing Daaiyah. We are committed to keep working on this important issue. 

Montserrat 

Sent from my iPhone 

On Mar 28, 2021, at 3:09 PM, Bilal-Threats, Daaiyah [NEA] <DBilal@nea.org> wrote: 

Meant to send this along on Friday. Thanks Ian Montserrat for the convo. 

I've spoken to each of our state leaders about the status of their waivers and this Colorado one is one 

we'll walk them through this week. 

As you can imagine the states that were declined feel defeated and exhausted. My team and I are 

working to support them in their next steps. 

Daaiyah 

So Every Student Thrives 

CONTACT 

Frank Valdez 

Colorado Education Association 

fvaldezPcoloradoea.org 
(b)(6) Cell 

FOR IMMEDIATE RELEASE 

March 26, 2021 



CEA President Baca-Oehlert: 

Colorado's Largest Union Pleased by Standardized Testing Waiver 

U.S. Department of Education grants Colorado's waiver with one 

addition 

DENVER, CO - Today, the U.S. Department of Education granted 

Colorado's assessment waiver request to scale down CMAS testing this 

year to language arts tests for students in grades three, five and seven 

and math in grades four, six and eight — and added the requirement of 

the science test for 8th grade. Waivers for science testing for grades 

five and eleven were granted. 

The following statement can be attributed to Amie Baca-Oehlert, 

high school counselor and president of the Colorado Education 

Association: 

"Educators across Colorado are pleased that the U.S. Department of 

Education recognized that full-scale standardized testing this year 

would be not only completely unnecessary, but also harmful to 

students struggling to survive the COVID-19 pandemic. 

"Students and educators have been bouncing between in-person, 

virtual and hybrid learning depending on the COVID-19 conditions in 

their community for a year now. The last thing students need is to have 

the brakes slammed on learning to accommodate several weeks of 

standardized testing. 

"We are grateful to Rep. Emily Sirota, Rep. Barbara McLachlan, Sen. 

Rachel Zenzinger, and Sen. Don Coram for sponsoring the legislation to 

apply for this partial pause that will provide some much-needed relief 

for students and educators this spring. Our voices matter,and we thank 

CEA members, parents and community allies who signed petitions, 

made phone calls and took action in support of the assessment waiver. 

"We care deeply about making sure all our students are learning 

during the pandemic. The wisest thing to do is to focus every single 

second on instruction so our students are able to concentrate on 

learning and maintaining their mental health until the pandemic 

subsides." 

About the Colorado Education Association 

The Colorado Education Association is the voice of 39,000 educators, working together 
in a strong union to ensure all students get the exceptional public schools they deserve, 
in every neighborhood across the state. As Colorado's largest labor union, CEA works 
collectively with all education stakeholders to ensure Colorado's standing as an 
excellent state in which to learn, live, work, and raise a family. 

Ittfit 

This email was sent to statecommdesk@nea.org 



Colorado Education Association, 1500 Grant Street, Denver, CO 80203, 
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Beth Antunez, Legislation 

From: Beth Antunez, Legislation 

Sent: Monday, March 29, 2021 7:48 AM 

To: Garibay, Montserrat 

Subject: Re: Weekly Check-In Calls 

Yes, talk to you at 10. Thanks! 

From: Ga ri bay, Montserrat <Montserrat.Ga ribay@ed.gov> 

Sent: Sunday, March 28, 2021 11:59 PM 

To: Beth Antunez, Legislation 

Subject: Weekly Check-In Calls 

Beth, 

Hope you had a great weekend. Just wanted to double check on setting our weekly calls for every Monday at 10:00 
am. 

I am available. I will send invite if that works with you. 

Thank you, 

Montserrat 

This email has been scanned for spam & viruses. If you believe this email should have been stopped by our filters, click 
the following link to report it (https://portal.mailanyone.net/index.htmlWouterireportspam? 
token=dXNIcj1iYW50dW5lekBhZnQub3JnO3RzPTE2MTY5OTAzNj17dXVpZD02MDYxNTA5OTAxql4ODY1MjhBQzM4  
M kJ BOU Ez N DcwM Dt0b2tIbj0wMWRkNGQ2ZDO0Mj EwN zc3ZDkON DBmOGOzN 2 UOZjd mM DYSZGN jYzcx0w%3 D%3 D 
). 



Montserrat.Garibay@ed.gov 

From: Montserrat.Garibay@ed.gov 

Sent: Monday, March 29, 2021 11:04 AM 

To: Beth Antunez, Legislation 

Subject: Re: NALEO Educational Fund Launches the Juntos Podemos Campaign! 

Thank you 

Sent from my iPhone 

On Mar 29, 2021, at 9:34 AM, Beth Antunez, Legislation <bantunez@aft.org> wrote: 

Get Outlook for iOS 

From: Lizette Escobedo <lescobedo@naleo.org> 

Sent: Tuesday, March 23, 2021 4:45 PM 

Subject: NALEO Educational Fund Launches the Juntos Podemos Campaign! 

Dear Friends and Colleagues: 

Today, we at the National Association of Latino Elected and Appointed Officials (NALEO) 
Educational Fund announced the Juntos Podemc  (Together We Can) campaign to empower 
Latinos to stop the spread of COVID-19, increase vaccine uptake, and combat misinformation. 

Latinos need accurate and timely information from trusted sources around the safety, 
effectiveness, accessibility and experience of obtaining the COVID-19 vaccine. Research 
shows that Latinos put stock in the advice of trusted messengers like doctors and medical 
experts as well as trusted members from within the community. This is why NALEO 
Educational Fund, in partnership with Kaiser Permanente, has launched the Juntos Podemos 
campaign to empower the Latinos in the fight against COVID-19. 

This three-pillar campaign, sitting at the intersection of public health awareness and 
community empowerment, seeks to promote public health recommendations to stop the 
spread of the virus, encourage and inform community members about the safety and 
effectiveness of vaccination, and fight back against the widespread misinformation that exists 
around the virus and vaccination so that together, we can foster an even more resilient Latino 
community. 

Join us in this effort: 

• Visit our Juntos Podemos microsite to learn more and download useful tools and 

resources — English: https://naleo.orq/juntospodemos/ and Spanish: 

https://naleo.org/juntospodemos-es/  

• Read press release here to learn more about our plans and efforts 



• Share our new site and campaign graphics using our social media toolkit here 

• Help us spot and report disinformation via our Junkipedia reporting tool, you can 

also learn more about combating disinformation amongst Latinos here. 

A sampling of our graphics also attached for your use. 

Best Regards, 

Lizette Escobedo 
National Director of Civic Engagement 

NALEO Educational Fund 
1122 W. Washington Blvd., 3rd. Floor 
Los Angeles, CA 90015 
T: 213.747.7606 Ext. 131 
F: 213.747.7664 
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Schedule meeting - calendly.com/lizettenef 

From: NALEO Educational Fund <info@naleo.org> 
Sent: Tuesday, March 23, 2021 6:00 AM 
To: Lizette Escobedo <lescobedo@naleo.org> 
Subject: NALEO Educational Fund Launches the Juntos Podemos Campaign! 

View this email in your browser 

III 



We are launching the Juntos Podemos 
(Together We Can) campaign! 

In partnership with Kaiser Permanente, this campaign, sitting at the intersection 

of public health awareness and community empowerment, seeks to promote 

public health recommendations to stop the spread of the virus, encourage and 

inform community members about the safety and effectiveness of vaccination, 

and fight back against the misinformation that exists around the virus and 

vaccination so that together, we can foster an even more resilient Latino 

community. 

 

Click here to visit our website! 

 

iHaz clic para visitar nuestra paaina! 

Read our press release! 

Access our social media toolkit! 

El 



x x 

Copyright() 2021 National Association of Latino Elected and Appointed Officials, All rights reserved. 

Our mailing address is: 

1122W. Washington Blvd., 3rd Fl., Los Angeles, CA 90015 

This email has been scanned for spam & viruses. If you believe this email should have been 

stopped by our filters, click here to report it. 
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Garibay, Montserrat 

From: Garibay, Montserrat 

Sent: Monday, March 29, 2021 11:45 AM 

To: pkeefer@aft.org 

Subject: International Summit on the Teaching Profession 

Hi Pat, 

Hope you are doing well, I haven't talk to you in a long time. I am contacting you to ask you about the International 

Summit on the Teaching Profession. I am schedule to have a conversation on March 31st  at 3 p.m. and would like to 

get the AFT's feedback about the possibility of hosting it at the end of the year. 

Please let me know when you can talk today, tomorrow or Wednesday morning. My schedule is flexible. 

Thank you, 

Montserrat Garibay 

Senior Advisor for Labor Relations 

Office of the Secretary 

U.S. De artment of Education 

I Montserrat.garibayPed.gov b)(6) 



Garibay, Montserrat 

From: Garibay, Montserrat 

Sent: Monday, March 29, 2021 12:10 PM 

To: Patricia Keefer, International Affairs 

Subject: RE: International Summit on the Teaching Profession 

Pat, 

Thank you. Yes. I am available tomorrow at noon. I can send you an invite. 

In Unity, 

Montserrat 

From: Patricia Keefer, International Affairs <pkeefer@aft.org> 

Sent: Monday, March 29, 2021 12:09 PM 

To: Garibay, Montserrat <Montserrat.Garibay@ed.gov> 

Subject: Re: International Summit on the Teaching Profession 

Hi, so great to see you in my mailbox! Congratulations on the appointment. Yes I know quite a bit about the AFT 

interest in the Summit. Can we do a A call tomorrow? How does 12 noon work for you? We probably only need 20 

minutes at the very most. Pat 

Sent from my iPhone 

On Mar 29, 2021, at 11:44 AM, Garibay, Montserrat <Montserrat.Garibay@ed.gov> wrote: 

? 

Hi Pat, 

Hope you are doing well, I haven't talk to you in a long time. I am contacting you to ask you about the 

International Summit on the Teaching Profession. I am schedule to have a conversation on March 31st 

at 3 p.m. and would like to get the AFT's feedback about the possibility of hosting it at the end of the 

year. 

Please let me know when you can talk today, tomorrow or Wednesday morning. My schedule is flexible. 

Thank you, 

Montserrat Garibay 

Senior Advisor for Labor Relations 

Office of the Secretary 

U.S. Department of Education 

I Montserrat.garibay@ed.gov 

This email has been scanned for spam & viruses. If you believe this email should have been 

(b)(6) b 6 



stopped by our filters, click here to report it. 



Beth Antunez, Legislation 

From: Beth Antunez, Legislation 

Sent: Monday, March 29, 2021 12:20 PM 

To: Garibay, Montserrat 

Subject: Re: School Visits 

Yikes. I didn't realize these would start tomorrow. Randi is in Los Angeles this week. 

I just passed it along to let her officially respond but I think she will have to say no to Boston. 

Let me see about Jessica Tang, and possible Beth Kontos, our AFT MA president. Do you have a time and 

location for tomorrow? 

Thanks! 

Get Outlook for iOS 

From: Ga ribay, Montserrat <Montserrat.Ga ribay@ed.gov> 

Sent: Monday, March 29, 2021 12:05 PM 

To: Beth Antunez, Legislation 

Subject: School Visits 

Beth, 

Here is the latest schedule for the school visits with Dr. Cardona. 

Is there any way Randi can be available for 3/30 in Boston? Or do you have any suggestions of who we can reach out 

to participate perhaps Jessica Tang? 

3/30 Boston, MA (AFT) 

3/31 Prince George County, MD (N EA) RON in DC 

4/1 Laurel, DE (N EA) RON in CT 

4/6 Philadelphia, PA (AFT) and Upper Darby, PA (N EA) RON in Pittsburgh 

4/7 Pittsburgh, PA (AFT) RON in CT (possibly add OH stop here) 

(possible additional stop) 4/9 White Plains, NY 

Please let me know. 

Thank you, 

Montserrat Garibay 

Senior Advisor for Labor Relations 

Office of the Secretary 

U.S. Department of Education 
(b )(6) I(b(6 I Montserrat.garibay@ed.gov 



This email has been scanned for spam & viruses. If you believe this email should have been stopped by our 

filters, click here to report it. 



Rob Weil, Educational Issues 

From: Rob Well, Educational Issues 

Sent: Monday, March 29, 2021 1:47 PM 

To: Garibay, Montserrat 

Cc: Patricia Keefer, International Affairs 

Subject: RE: International Summit on the Teaching Profession 

That works for me, please forward the invite... 

From: Garibay, Montserrat <Montserrat.Garibay@ed.gov> 

Sent: Monday, March 29, 2021 12:54 PM 

To: Rob Weil, Educational Issues <rweil@aft.org> 

Cc: Patricia Keefer, International Affairs <pkeefer@aft.org> 

Subject: Re: International Summit on the Teaching Profession 

Thank you Rob. I got in touch with Pat and we have a meeting set up tomorrow. You are welcome to join us it is a 

noon. I can send invite. 

Montserrat 

Sent from my iPhone 

On Mar 29, 2021, at 11:19 AM, Rob Weil, Educational Issues <rweil@aft.org> wrote: 

? 

Hey Montserrat! 

I'm booked up today, but tomorrow is wide open. Pick a time that works for you and add in my 

colleague Pat Keefer. She is a key player in the ISTPs. 

Rob 

From: Garibay, Montserrat <Montserrat.Garibay@ed.gov> 

Sent: Monday, March 29, 2021 11:44 AM 
To: Rob Well, Educational Issues <rweil@aft.org> 

Subject: International Summit on the Teaching Profession 

Hello Rob, 

Hope you are doing well, I haven't talk to you in a long time. I am contacting you to ask you about the 

International Summit on the Teaching Profession. I am schedule to have a conversation on March 31st 

at 3 p.m. and would like to get the AFT's feedback about the possibility of hosting it at the end of the 

year. 

Please let me know when you can talk today, tomorrow or Wednesday morning. My schedule is flexible. 

Thank you, 



Montserrat Garibay 

Senior Advisor for Labor Relations 

Office of the Secretary 

U.S. Department of Education 
b)(6) 1(b)(61 I Montserrat.garibayPed.gov 

This email has been scanned for spam & viruses. If you believe this email should have been 
stopped by our filters, click here  to report it. 



Garibay, Montserrat 

From: Garibay, Montserrat 

Sent: Monday, March 29, 2021 8:18 PM 

To: Kelly, Teresa [NEA] 

Cc: Bilal-Threats, Daaiyah [NEAL Wick-Bander, Olivia [NEA] 

Subject: Re: NEA Virtual TownHall 

Great. Thank you 

Sent from my iPhone 

On Mar 29, 2021, at 6:31 PM, Kelly, Teresa [NEA] <TKelly@nea.org> wrote: 

Thanks to all! Becky is confirmed on 4/21 from 6:00-7:00 pm. 

From: Garibay, Montserrat <Montserrat.Garibay@ed.gov> 

Sent: Monday, March 29, 2021 7:07 PM 

To: Bilal-Threats, Daaiyah [NEA] <DBilal@nea.org> 

Cc: Kelly, Teresa [N EA] <TKelly@nea.org>; Wick-Bander, Olivia [N EA] <owickbander@nea.org> 

Subject: Re: NEA Virtual TownHall 

Yes. Will do. 

Thank you 

Sent from my iPhone 

On Mar 29, 2021, at 5:17 PM, Bilal-Threats, Daaiyah [NEA] <DBilal@nea.org>  wrote: 

Can you please hold 4/21 ? 

Teresa we'll move the other event we were working on with comms. 

From: Garibay, Montserrat <Montserrat.Garibay@ed.gov> 

Sent: Friday, March 26, 2021 3:57 PM 

To: Kelly, Teresa [N EA] <TKelly@nea.org>,  Bilal-Threats, Daaiyah [N [A] <DBilal@nea.org> 

Cc: Wick-Bander, Olivia [NEA] <owickbander@nea.org> 

Subject: NEA Virtual TownHall 

Ladies, 

I was just informed that there is a conflict with the date we had set for the NEA Virtual 

Town hall. 



I am very sorry but we need to move the date. 

Here are some options: 

Move it a week after to 4/21 from 6 to 7 p.m. 

Move it to 4/9 from 6 to 7 p.m. 

Or pre-record it so it can be air on 4/13 

Please let me know and again I apologize, 

Montserrat Garibay 

Senior Advisor for Labor Relations 

Office of the Secretary 

U.S. Department of Education 

I Montserrat.garibayPed.gov (b)(6) (b)(61 



Garibay, Montserrat 

From: Garibay, Montserrat 

Sent: Tuesday, March 30, 2021 10:31 AM 

To: Beth Antunez, Legislation 

Subject: Re: AFT survey 

Great. Thank you. 

Montserrat 

Sent from my iPhone 

On Mar 30, 2021, at 9:24 AM, Beth Antunez, Legislation <bantunez@aft.org> wrote: 

Hi Montserrat—we will have the results by the end of the week. It's unclear if we will release 

publicly, but we will be able to brief you guys at the end of the week or early next week. 

Thank you! 

From: Gari bay, Montserrat <Montserrat.Garibay@ed.gov> 

Sent: Tuesday, March 30, 2021 9:04 AM 

To: Beth Antunez, Legislation 

Subject: AFT survey 

Good morning Beth, 

Just wanted to circle back about the AFT survey. 

Have y'all published the results yet?. 

Montserrat 

This email has been scanned for spam & viruses. If you believe this email should have been stopped by 
our filters, click the following link to report it 
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Beth Antunez, Legislation 

From: Beth Antunez, Legislation 

Sent: Tuesday, March 30, 2021 11:47 AM 

To: Garibay, Montserrat 

Subject: Austin ISD's FSCS grant application 

Attachments: Community Schools Grant - AISD Email thread with DOE staff.pdf 

Hi Montserrat, 

I wanted to flag this for you and ask that you direct this email to the appropriate person in ED, or let me 
know who I should direct it to. 

In short, AISD was told that their deadline to submit their full-service community schools grant application 
would be extended, but then the portal that would allow them to submit was not open during the extension 
period. My understanding is that they are still looking to submit and have their application given full 
consideration. 

The email exchange is attached, and below is what was forwarded to our affiliate. 

Thank you. 

Beth 

Subject: Full-Service Community Schools Competition (84.215J) 

Austin ISO has prepared an application as part of a consortium with Austin Voices for 
Education and Youth, United Way for Greater Austin, and Communities In Schools of 
Central Texas for the U.S. Department of Education's grant competition for Full-Service 
Community Schools (FSCS) (84.2154 

The closing date for this competition was March 1, 2021. On February 22, Austin ISO 
staff received an email from the FSCS office indicating that the deadline for applications 
from Texas would be extended to 4:30 pm on March 15 due to the winter storm, which 
left much of the state, including Travis County, without water or power fora week and for 
which President Biden issued a federal disaster declaration on February 21. Austin ISO 
staff remained in contact with the FSCS office and were assured multiple times that the 
application would be able to be submitted by March 15th. The portal did not open on the 
15th and Austin ISO has been informed that the application portal may not reopen at all, 
prohibiting Austin ISO and its partners from having the opportunity to apply, despite the 
promise of an extension. 

This matter is urgent, as grant competition reviewers are already in the process of being 
trained. I ask that you give Austin ISO the opportunity to submit its application and 
compete for these critical community funds, as promised. 



3/23/2021 Mail - Katie Casstevens - Outlook 

Fw: Conflicting info re time FSCS application is due 

Melinda Lipani <melinda.lipani@austinisd.org> 
Mon 3/22/202111:51 AM 

To: Katie Casstevens <katie.casstevens@austinisd.org> 

Here's the long, full thread in case that is helpful. I had emailed you the abbreviated version earlier. 

Melinda 

From: Full Service Community Schools <FSCS@ed.gov> 
Sent: Friday, March 12, 2021 10:26 AM 
To: Melinda Lipani <melinda.lipani@austinisd.org> 
Subject: RE: Conflicting info re time FSCS application is due 

Warning: EXTERNAL SENDER, use caution when opening links or attachments. 

Hi Melinda, 

If it opens on the 22nd  it will close at the end of the week on the 261h. 

From: Melinda Lipani <melinda.lipani@austinisd.org> 
Sent: Thursday, March 11, 2021 12:26 PM 
To: Nash, Elson <Elson.Nash@ed.gov>; Full Service Community Schools <FSCSged.gov> 
Subject: Re: Conflicting info re time FSCS application is due 

Thanks, Elson. 

If it opens sooner than the 22nd, will it be open for only 24 hours? How long will it stay open to accept 
applications? I'm wondering if I need to prep anyone else to upload the files into grants.gov, as I will be out of 
town for the latter part of next week. Only a couple of us know how to use the system. 

I appreciate the offer to send me a message in case it opens late next week. My cell phone is (b)(6) 

Thank you. 
Melinda 

Melinda Lipani 
Pronouns: she/her/hers 
Administrative Supervisor - Resource Development 
Office of Innovation & Development, Austin ISD and Austin  Ed Fund 
melinda.lipani@austinisd.org I Office (512) 414.9755 I Cell (b)(6) 

Visit Our Website I Follow Us on Facebook I Follow Us on Twitter 

From: Nash, Elson <Elson.Nash@ed.gov> 
Sent: Thursday, March 11,2021 11:09 AM 
To: Melinda Lipani <melinda.lipani@austinisd.org>; Full Service Community Schools <FSCSged.gov> 
Subject: RE: Conflicting info re time FSCS application is due 

Warning: EXTERNAL SENDER, use caution when opening links or attachments. 

Hi Melinda, 

https://out look .office.com/mail/sentitems/id/AAQkADBmODU4MzVmLWUOODEtNDQyYilhNzI5LWE4NjIyMGM3OWE2NAAQA0zg8 1 jON%2B5HIcaAGCZM... 1/5 



3/23/2021 Mail - Katie Casstevens - Outlook 

You should definitely not plan for the 15th  because there's no way it can be published in the Federal Register by 
Monday. The publishing of the Notice is the trigger to open the system. My hope is that we can get it open by the 22nd 
. You are fine. If you want to give me a number to call just in case it opens late next week, I will follow-up. I don't want 
you or any other applicant in Texas to miss out on this opportunity. 

Best, 
Elson 

From: Melinda Lipani <melinda.lipanigaustinisd.org> 
Sent: Thursday, March 11, 2021 12:04 PM 
To: Nash, Elson <Elson.Nash@ed.gov>; Full Service Community Schools <FSCSged.gov> 
Subject: Re: Conflicting info re time FSCS application is due 

Hi Elson, 

Thank you for your reply. I just want to be sure we don't miss our opportunity to apply! 

Many school districts in Texas are on Spring Break from March 15-19. Some are on break this week, and 
some the week of March 22-26. From what I understand, March 15-19 seems to be the most common week 
off. 

To clarify, are you saying that we can possibly plan for the portal to reopen on March 26? And we should 
definitely not plan for the 15th? 

Thank you! 
Melinda 

Melinda Lipani 
Pronouns: she/her/hers 
Administrative Supervisor - Resource Development 
Office of Innovation & Development, Austin ISD and Austin  Ed Fund 
melinda.lipani@austinisd.org I Office (512) 414.9755 I Cell (b)(6) 

Visit Our Website I Follow Us on Facebook I Follow Us on Twitter 

From: Nash, Elson <Elson.Nashged.gov> 
Sent: Thursday, March 11, 2021 10:58 AM 
To: Melinda Lipani <melinda.lipanigaustinisd.org>; Full Service Community Schools <FSCSged.gov> 
Subject: RE: Conflicting info re time FSCS application is due 

Warning: EXTERNAL SENDER, use caution when opening links or attachments. 

Hi Melinda, 

I am definitely monitoring this situation and am sorry I can't give you something definite. At this point I don't see this 
happening on Monday. I tried to get this extended to March 26th. Do you know if other districts in TX are on Spring 
Break next week? This will help me as I try to make sure the deadline is at least to March 26th. 

Thanks, 
Elson 

From: Melinda Lipani <melinda.lipani@austinisd.org> 
Sent: Thursday, March 11, 2021 11:45 AM 
To: Full Service Community Schools <FSCSged.gov>; Nash, Elson <Elson.Nashged.gov> 
Subject: Re: Conflicting info re time FSCS application is due 

Good morning, 

https://out look .office.com/mai 1/sentitems/id/AAQkADBmODU4MzVinIMUOODEtNDQyYilhNzI5LWE4NjIyMGM3OWE2NAAQA0z28 1 jON%2B5HIcaAGCZM... 2/5 



3/23/2021 Mail - Katie Casstevens - Outlook 

Austin ISD is closed for Spring Break March 15-19. Do you anticipate that the window for us to submit our 
FSCS application will open tomorrow, March 12 and be open through the weekend? We're trying to figure out 
if we need to have staff available on Monday, March 15, because that will be the only day that the grants.gov 
portal will accept our application. Originally you had said that the deadline would be extended until March 15. 

I realize it may still be in process - I am wondering if you have a sense of the timing and duration that the 
window will be open so that we can plan accordingly for staff to be available next week if necessary. 

Thank you. 
Melinda 

From: Full Service Community Schools <FSCS@ed.gov> 
Sent: Friday, March 5, 2021 4:13 PM 
To: Melinda Lipani <melinda.lipani@austinisd.org> 
Subject: RE: Conflicting info re time FSCS application is due 

Warning: EXTERNAL SENDER, use caution when opening links or attachments. 

Hi Melinda, 

The PN extension was posted. Unfortunately, the FSCS is still in process. 

From: Melinda Lipani <melinda.lipani@austinisd.org> 
Sent: Thursday, March 4, 2021 5:24 PM 
To: Full Service Community Schools <FSCS@ed.gov> 
Subject: Re: Conflicting info re time FSCS application is due 

Hi Elson, 

Today I received two notices re the Promise Neighborhoods competition being open until April 19. Has the 
FSCS notice simply not come through yet? Will that be open until April 19 as well? 

Thank you so much. 
Melinda 

Melinda Lipani 
Pronouns: she/her/hers 
Administrative Supervisor - Resource Development 
Office of Innovation & Development, Austin ISD and Austin  Ed Fund 
melinda.lipani@austinisd.org I Office (512) 414.9755 I Cell (b)(6) 

Visit Our Website I Follow Us on Facebook I Follow Us on Twitter 

From: Full Service Community Schools <FSCS@ed.gov> 
Sent: Tuesday, March 2, 2021 3:21 PM 
To: Melinda Lipani <melinda.lipani@austinisd.org> 
Subject: RE: Conflicting info re time FSCS application is due 

Warning: EXTERNAL SENDER, use caution when opening links or attachments. 

Hi Melinda, 

It's going to re-open for you. I will let you know once it opens in the Federal Register. 

https://out look .office.con-dmail/sentitems/id/AAQk ADBmODU4MzVmLWUOODEtNDQyYilhNzI5LWE4NjIyMGM3OWE2NAAQA0zg8 1 jON%2B5HIcaAGCZM... 3/5 
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Please continue to work on your application outside the system. 

Take care, 
Elson 

From: Melinda Lipani <melinda.lipani@austinisd.org> 
Sent: Tuesday, March 2, 2021 3:34 PM 
To: Full Service Community Schools <FSCSged.gov> 
Subject: Re: Conflicting info re time FSCS application is due 

Hello, 

I had received your notification in the email below that the application due date was moved to March 15. 
When we logged in to grants.gov just now to complete forms in our workspace, it indicates that the 
opportunity is closed and we can longer submit our application. When will it be reopened for us? 

Thank you. 
Melinda 

Melinda Lipani 
Pronouns: she/her/hers 
Administrative Supervisor - Resource Development 
Office of Innovation & Development, Austin ISD and Austin  Ed Fund 
melinda.lipanigaustinisd.org I Office (512) 414.9755 I Cell 
Visit Our Website I Follow Us on Facebook I Follow Us on Twitter 

From: Full Service Community Schools <FSCSged.gov> 
Sent: Monday, February 22, 2021 12:50 PM 
To: Melinda Lipani <melinda.lipani@austinisd.org> 
Subject: RE: Conflicting info re time FSCS application is due 

Warning: EXTERNAL SENDER, use caution when opening links or attachments. 

Hi Melinda, 

We are working on a two week extension for folks from TX. Your deadline will be 4:30PM on March 15th. 

From: Melinda Lipani <melinda.lipani@austinisd.org> 
Sent: Monday, February 22, 2021 12:59 PM 
To: Full Service Community Schools <FSCS@ed.gov> 
Subject: Conflicting info re time FSCS application is due 

Hello, 

I've noticed conflicting information regarding the time that the FSCS application is due. On the powerpoint 
slides and in the webinar, the due date time was stated as 4:30 Eastern time. In the Application Package, it 
says it is due at 11:59pm Eastern time. 

Given the city-wide closures due to lack of power and water the entire past week in Austin, Texas, we will 
need those extra hours on March 1st if they are available. Can you please let me know the correct time 
applications are due on March 1? 

Thank you. 
Melinda 

Melinda Lipani 

https://out look .office.com/mail/sentitems/id/AAQk ADBmODU4MzVmLWUOODEtNDQyYilhNzI5LWE4NjIyMGM3OWE2NAAQA0zg8 1 jON%2B5HIcaAGCZM... 4/5 
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Pronouns: she/her/hers 
Administrative Supervisor - Resource Development 
Office of Innovation & Development, Austin ISD and Austin Ed Fund 
melinda.lipani@austinisd.org I Office (512) 414.9755 I Cell (b)(6) 

Visit Our Website I Follow Us on Facebook I Follow Us on Twitter 

Confidentiality Notice: This email message, including all attachments, is for the sole use of the intended recipient(s) and 
may contain confidential student and/or employee information. Unauthorized use of disclosure is prohibited under the 
federal Family Educational Rights & Privacy Act (20 U.S.C. §1232g, 34 CFR Part 99, 19 TAC 247.2, Gov't Code 
552.023, Educ. Code 21.355, 29 CFR 1630.14(b)(c)). If you are not the intended recipient, you may not use, disclose, 
copy or disseminate this information. Please call the sender immediately or reply by email and destroy all copies of the 
original message, including attachments. 
Confidentiality Notice: This email message, including all attachments, is for the sole use of the intended recipient(s) and 
may contain confidential student and/or employee information. Unauthorized use of disclosure is prohibited under the 
federal Family Educational Rights & Privacy Act (20 U.S.C. §1232g, 34 CFR Part 99, 19 TAC 247.2, Gov't Code 
552.023, Educ. Code 21.355, 29 CFR 1630.14(b)(c)). If you are not the intended recipient, you may not use, disclose, 
copy or disseminate this information. Please call the sender immediately or reply by email and destroy all copies of the 
original message, including attachments. 
Confidentiality Notice: This email message, including all attachments, is for the sole use of the intended recipient(s) and 
may contain confidential student and/or employee information. Unauthorized use of disclosure is prohibited under the 
federal Family Educational Rights & Privacy Act (20 U.S.C. §1232g, 34 CFR Part 99, 19 TAC 247.2, Gov't Code 
552.023, Educ. Code 21.355, 29 CFR 1630.14(b)(c)). If you are not the intended recipient, you may not use, disclose, 
copy or disseminate this information. Please call the sender immediately or reply by email and destroy all copies of the 
original message, including attachments. 
Confidentiality Notice: This email message, including all attachments, is for the sole use of the intended recipient(s) and 
may contain confidential student and/or employee information. Unauthorized use of disclosure is prohibited under the 
federal Family Educational Rights & Privacy Act (20 U.S.C. §1232g, 34 CFR Part 99, 19 TAC 247.2, Gov't Code 
552.023, Educ. Code 21.355, 29 CFR 1630.14(b)(c)). If you are not the intended recipient, you may not use, disclose, 
copy or disseminate this information. Please call the sender immediately or reply by email and destroy all copies of the 
original message, including attachments. 
Confidentiality Notice: This email message, including all attachments, is for the sole use of the intended recipient(s) and 
may contain confidential student and/or employee information. Unauthorized use of disclosure is prohibited under the 
federal Family Educational Rights & Privacy Act (20 U.S.C. §1232g, 34 CFR Part 99, 19 TAC 247.2, Gov't Code 
552.023, Educ. Code 21.355, 29 CFR 1630.14(b)(c)). If you are not the intended recipient, you may not use, disclose, 
copy or disseminate this information. Please call the sender immediately or reply by email and destroy all copies of the 
original message, including attachments. 
Confidentiality Notice: This email message, including all attachments, is for the sole use of the intended recipient(s) and 
may contain confidential student and/or employee information. Unauthorized use of disclosure is prohibited under the 
federal Family Educational Rights & Privacy Act (20 U.S.C. §1232g, 34 CFR Part 99, 19 TAC 247.2, Gov't Code 
552.023, Educ. Code 21.355,29 CFR 1630.14(b)(c)). If you are not the intended recipient, you may not use, disclose, 
copy or disseminate this information. Please call the sender immediately or reply by email and destroy all copies of the 
original message, including attachments. 
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Bilal-Threats, Daaiyah [NEA] 

From: 

Sent: 

To: 

Cc: 

Subject: 

Bilal-Threats, Daaiyah [NEA] 

Tuesday, March 30, 2021 12:34 PM 

Garibay, Montserrat 

Templeton, Dale [NEA-CAO-CBMA]; Merkin, Aaron [NEA] 

RE: School Visits with Dr. Cardona 

For PG County we suggest (1D) (6) or Mother Jones Elementary. 

We also want to send local and state leader names. 

Spring break is this week for PG I believe so let us know the purpose of visit. 

From: Garibay, Montserrat <Montserrat.Garibay@ed.gov> 

Sent: Monday, March 29, 2021 3:46 PM 

To: Bilal-Threats, Daaiyah [N EA] <DBilal@nea.org> 

Subject: Re: School Visits with Dr. Cardona 

Thank you. 

Sent from my iPhone 

On Mar 29, 2021, at 2:03 PM, Bilal-Threats, Daaiyah [N EA] <DBilal@nea.org> wrote: 

Stephanie actually prefers it be our local president in Laurel Sue Darnell 

We agree. 

Susan (Sue) Darnell, President of Laurel Education Association 

Home # (b)(6) 

Cell #:1(b)(6)  

Email: susan.darnell@laurel.k12.de.us 

John Shwed, VP of Paraprofessionals, LEA 

Cell/Home#: (b)(6) 

Email:john.shwed@laurel.k12.de.us 

Home email: b)(6) 

From: Garibay, Montserrat <Montserrat.GaribayPed.gov> 

Sent: Monday, March 29, 2021 2:25 PM 

To: Bilal-Threats, Daaiyah [NEA] <DBilal@nea.org> 

Subject: RE: School Visits with Dr. Cardona 

Hi Daaiyah, 



The team is working on identifying the schools. We welcome suggestions. We are looking for a school 

near Pittsburgh that is NEA for 4/7?. 

RON means (Remain Overnight). 

Yes, you can give Stephanie Ingram heads up. Can you also share her phone number, I am helping with 

outreach. 

Thank you, 

Montserrat 

From: Bilal-Threats, Daaiyah [N EA] <DBilal@nea.org> 

Sent: Monday, March 29, 2021 12:19 PM 

To: Garibay, Montserrat <Montserrat.Garibav@ed.gov> 

Subject: RE: School Visits with Dr. Cardona 

Hi there. Great. What does RON mean? 

Can you name which schools have been chosen for the locations below? 

Our Delaware leader Stephanie Ingram would be who I'd recommend. Can I give her a head's up? Her 

email is Stephanie.Ingram@DSEA.org 

From: Garibay, Montserrat <Montserrat.Garibay@ed.gov> 

Sent: Monday, March 29, 2021 12:09 PM 

To: Bilal-Threats, Daaiyah [N EA] <DBilal@nea.org> 

Subject: School Visits with Dr. Cardona 

Daaiyah, 

Hope you had a good weekend. 

Here is the list of the school visits Dr. Cardona is doing. Do you have any suggestions of who can join him 

from the NEA on 4/1 Laurel, DE. We would like to outreach to them as soon as possible so they can join 

him. 

3/30 Boston, MA (AFT) 

3/31 Prince George County, MD (NEA) RON in DC 

4/1 Laurel, DE (NEA) RON in CT 

4/6 Philadelphia, PA (AFT) and Upper Darby, PA (NEA) RON in Pittsburgh 

4/7 Pittsburgh, PA (AFT) RON in CT (possibly add OH stop here) 

(possible additional stop) 4/9 White Plains, NY 

Please let me know. 

Thank you, 

Montserrat Garibay 

Senior Advisor for Labor Relations 

Office of the Secretary 



U.S. Department of Education 

I Montserrat.garibayPed.gov (b)(6) b 6 



Garibay, Montserrat 

From: Garibay, Montserrat 

Sent: Tuesday, March 30, 2021 12:42 PM 

To: Daaiyah Bilal-Threats 

Subject: Fwd: School visit with Dr. Cardona 

FYI 

Sent from my iPhone 

Begin forwarded message: 

From: "Garibay, Montserrat" <Montserrat.Garibay@ed.gov> 

Date: March 30, 2021 at 8:16:00 AM CDT 

To: susan.darnell@laurel.k12.de.us, john.shwed@laurel.k12.de.us 

Cc: "Murphy, Sarah (Maggie)" <Maggie.Murphy@ed.gov> 

Subject: School visit with Dr. Cardona 

Good Morning Sue and John, 

We are grateful that you will be joining Dr. Miguel Cardona, Secretary of Education at the Laurel Elementary School 

visit on Wednesday, March 31st, 2021. 

Please arrive by 1:15 p.m. The address of the school is 815 S Central Ave, Laurel, DE 19956. 

We ask that you please follow the CDC guidelines by wearing a mask. 

Thank you and please let me know if you have any questions. 

In Unity, 

Montserrat Garibay 

Senior Advisor for Labor Relations 

Office of the Secretary 

U.S. Department of Education 

I Montserrat.garibay@ed.gov (b)(6) (b)(6) 



Garibay, Montserrat 

From: Garibay, Montserrat 

Sent: Wednesday, March 31, 2021 11:54 AM 

To: Walker, Andrea [NEA] 

Subject: Re: MTEA contact 

Yes. Thank you so much. 

Montserrat 

Sent from my iPhone 

> On Mar 31, 2021, at 10:51 AM, Walker, Andrea [NEA] <awalker@nea.org> wrote: 

> Hi Montserrat, 

> Assuming you mean Montgomery Township Ed Association, NJ, the union president is Jim Dolan: 

jdolan@mtsd.us 

> Another great pair to connect with is MTEA VP Karen Kevorkian: kkevorkian@mtsd.us and her school's 

principal Cory Delgado: cdelgado@mtsd.us They both presented at the 3/24 event, along with Jim. 

> Hope this is helpful, 

> Andrea 

» On Mar 31, 2021, at 10:14 AM, Garibay, Montserrat <Montserrat.Garibay@ed.gov> wrote: 

» Andrea, 

>> Good morning. Could you please connect me with someone from MTEA to inquire about them providing 

some video content for the Safe Schools & Campuses Best Practices Clearing House. 

» Thank you, 

» Montserrat 



Bilal-Threats, Daaiyah [NEM 

From: Bilal-Threats, Daaiyah [NEA] 

Sent: Wednesday, March 31, 2021 12:42 PM 

To: Garibay, Montserrat 

Subject: Re: MTEA Contact 

Ok great 

Get Outlook for iOS 

From: Garibay, Montserrat <Montserrat.Garibay@ed.gov> 

Sent: Wednesday, March 31, 2021 12:24 PM 

To: Bilal-Threats, Daaiyah [NEA] 

Subject: RE: MTEA Contact 

Daaiyah, 

I received the contact information from MTEA from Andrea Walker already. 

Thank you, 

Montserrat 

From: Bilal-Threats, Daaiyah [N EA] <DBilal@nea.org> 

Sent: Tuesday, March 30, 2021 8:22 PM 

To: Garibay, Montserrat <Montserrat.Garibay@ed.gov> 

Subject: Re: MTEA Contact 

Oh got it. Glad I asked 

Please Forgive typos. Sent from my iPhone 

On Mar 30, 2021, at 8:18 PM, Garibay, Montserrat <Montserrat.Garibay@ed.gov> wrote: 

Montgomery Township Education Association. It is to highlight the NJ Labor Collaborative. 

Thank you, 

Montserrat 

From: Bilal-Threats, Daaiyah [N EA] <DBilal@nea.org> 

Sent: Tuesday, March 30, 2021 7:38 PM 
To: Garibay, Montserrat <Montserrat.Garibay@ed.gov> 

Subject: Re: MTEA Contact 



Do you mean Milwaukee or Massachusetts? They both have the same acronym 

Please Forgive typos. Sent from my iPhone 

On Mar 30, 2021, at 5:09 PM, Garibay, Montserrat <Montserrat.Garibay@ed.gov> wrote: 

? 

Daaiyah, 

Could you please share the contact information from MTEA. Benjamin Cobley from our 

office would like to connect with them to ask them for some video content for the Safe 

Schools & Campuses Best Practices Clearing House. 

Thank you, 

Montserrat 



Wick-Bander, Olivia [NEA] 

From: Wick-Bander, Olivia [NEA] 

Sent: Wednesday, March 31, 2021 4:16 PM 

To: Garibay, Montserrat 

Subject: Re: MTEA Contact 

Great, thanks so much. Please let me know if you need anything else! 

Olivia 'Libby' Wick-Bander (she/her) 
Office of Strategic Alliances 
National Education Association 
owickbander@nea.org 
1(b)(6) 

From: Montserrat Garibay <Montserrat.Garibay@ed.gov> 

Date: Wednesday, March 31, 2021 at 4:13 PM 

To: Libby Wick-Bander <owickbander@nea.org> 

Subject: RE: MTEA Contact 

Wonderful! Thank you. Yes. Here it is. 

Microsoft Teams meeting 
Join on your computer or mobile app 

Click here to join the meeting 

Or call in (audio only) 
(b)(6) 

Phone Conference ID: 

Find a local number I Reset PIN 

Learn More I Meeting options  

United States, Washington DC 
(b)(6) 

Thank you, 

Montserrat 

From: Wick-Bander, Olivia [NEA] <owickbander@nea.org> 

Sent: Wednesday, March 31, 2021 4:12 PM 

To: Garibay, Montserrat <Montserrat.Garibay@ed.gov> 

Subject: Re: MTEA Contact 

Please disregard the below message. Daaiyah is available at 5:15p today. Would you like me to send around the 

calendar invite with zoom information? 

Olivia 'Libby' Wick-Bander (she/her) 
Office of Strategic Alliances 
National Education Association 
owickbander@nea.oro 
(b)(6) 



From: Libby Wick-Bander <owickbander@nea.org> 

Date: Wednesday, March 31, 2021 at 3:59 PM 

To: Montserrat Garibay <Montserrat.Garibav@ed.gov> 

Subject: Re: MTEA Contact 

Hi Montserrat 

Apologies for the delay. Daaiyah has (b)(6) 

Would you like me to find time for this meeting tomorrow? 

Thanks 

Libby 

Olivia 'Libby' Wick-Bander (she/her) 
Office of Strategic Alliances 
National Education Association 
owickbander@nea.org 
(b)(6) 

From: Montserrat Garibay <Montserrat.GaribayPed.gov> 

Date: Wednesday, March 31, 2021 at 2:48 PM 

To: Libby Wick-Bander <owickbander@nea.org> 

Subject: RE: MTEA Contact 

Hi Libby, 

Thank you for the information. I sent Daaiyah a text message but I am not sure if she has seeing it. I wanted to see if 

she is available for a quick meeting at 5:15 p.m. today about the assessments in Delaware. Ian and I need to update 

her. Can you please let her know. 

Thank you, 

Montserrat 

From: Wick-Bander, Olivia [NEA] <owickbander@nea.org> 

Sent: Wednesday, March 31, 2021 12:51 PM 

To: Garibay, Montserrat <Montserrat.Garibav@ed.gov> 

Subject: FW: MTEA Contact 

Montserrat-

 

Please see the information for Montgomery Township local president James Dolan: 
(b)(6) 

Additionally, Eric Jones from NJEA can be contacted at ejones@njea.org . He NJEA's staff contact for the NJ Labor-

Management Collaborative in case you have any follow up questions. 

Please let me know if you have any questions or need anything else. 



Thanks 

Libby 

Olivia 'Libby' Wick-Bander (she/her) 
Office of Strategic Alliances 
National Education Association 
owickbander@nea.orq 
(b)(6) 

From: "Garibay, Montserrat" <Montserrat.Garibay@ed.gov> 

Date: March 30, 2021 at 8:18:43 PM EDT 

To: "Bilal-Threats, Daaiyah [NEAT <DBilal@nea.org> 

Subject: RE: MTEA Contact 

Montgomery Township Education Association. It is to highlight 

the NJ Labor Collaborative. 

Thank you, 

Montserrat 

On Mar 30, 2021, at 5:09 PM, Garibay, 

Montserrat <Montserrat.Garibay@ed.gov> wrote: 

Daaiyah, 

Could you please share the contact information 

from MTEA. Benjamin Cobley from our office 

would like to connect with them to ask them for 

some video content for the Safe Schools & 

Campuses Best Practices Clearing House. 

Thank you, 

Montserrat 



Bilal-Threats, Daaiyah [NEA] 

From: Bilal-Threats, Daaiyah [NEA] 

Sent: Wednesday, March 31, 2021 9:07 PM 

To: Garibay, Montserrat 

Subject: School Visit Suggestions - USDOE 03.31.21.docx 

Attachments: School Visit Suggestions - USDOE 03.31.21.docx 

Please Forgive typos. Sent from my iPhone 



nea 
NATIONAL 
EDUCATION 
ASSOCIATION 

lica.tirg 

OSA 
OFFICE OF 
STRATEGIC 
ALLIANCES 

School Visits with Secretary Cardona 

03/31/21 

Provided here are suggestions of local schools within districts already identified by the 
U.S. Department of Education for a visit from Dr. Miguel Cardona to kick off the "Help 
is Here" School Reopening Tour. Also included is contact information for key state and 
local leaders within the NEA community. 

PRINCE GEORGE'S COUNTY, MD 

Recommendations: 
030) 

Mary Harris "Mother" Jones Elementary 
2405 Tecumseh Street 
Adelphi, MD 20783 
Phone: (301) 408-7900 

State/Local Contact Information: 

Prince George's County Education Association President 
Theresa Mitchell Dudley 
e: presidentPpgcea.org 
w: (301) 736-2700 

Prince George's County Education Association Executive Director 
Jennifer Epps 
e: jeppsPpgcea.org 
w: (301) 736-2700 

Maryland State Education Association President 
Cheryl Bost 
e: cbost@mseanea.org 
w: (443) 433-3677 

CONFIDENTIAL 



Maryland State Education Association Executive Director 
Sean Johnson 
e: sejohnson@mseanea.org 
c: (410) 353-9690 

(b)(6) 

CONFIDENTIAL 2 



Montserrat.Garibay@ed.gov 

From: Montserrat.Garibay@ed.gov 

Sent: Wednesday, March 31, 2021 9:25 PM 

To: Bilal-Threats, Daaiyah [NEA] 

Subject: Re: School Visit Suggestions - USDOE 03.31.21.docx 

Got it. Thank you. I will share and follow up. 

Montserrat 

Sent from my iPhone 

On Mar 31, 2021, at 8:07 PM, Bilal-Threats, Daaiyah [NEA] <DBilal@nea.org> wrote: 

Please Forgive typos. Sent from my iPhone 

<School Visit Suggestions - USDOE 03.31.21.docx> 

<ATPFile_CE6EEE48-3663-4393-AEBB-9A55F7C1723F.token> 



Garibay, Montserrat 

From: Garibay, Montserrat 

Sent: Thursday, April 1, 2021 1:42 PM 

To: Bilal-Threats, Daaiyah [NEA]; bantunez@aft.org; Cdonfreancesco@nea.org 

Cc: Rosenblum, Ian 

Subject: Delaware's waiver letter 

Attachments: DE assessment response letter - OAS a pproved.pdf 

Here is a copy of the Delaware Assessment response letter. It will uploaded on-line in the next few hours. 

Thank you, 

Montserrat 



UNITED STATES DEPARTMENT OF EDUCATION 

OFFICE OF ELEMENTARY AND SECONDARY EDUCATION 

April 1,2021 

The Honorable Susan Bunting 
Superintendent of Education 
Delaware Department of Education 
The Townsend Building 
401 Federal Street, Suite 2 
Dover, DE 19901-3639 

Dear Superintendent Bunting: 

I am writing in response to the letter on March 5, 2021, from the Delaware Department of 
Education (DDOE) requesting flexibility from the assessment requirements in section 
1111(b)(2)(B)(i) of the Elementary and Secondary Education Act of 1965 (ESEA) for the 2020-21 
school year. DDOE expressed interest in receiving flexibility to permit its local educational 
agencies to use their locally administered assessments in place of the Delaware statewide general 
and alternate assessments in reading/language arts, mathematics, and science for all grade levels. 
DDOE notes that consistent administration of the summative assessments presents challenges since 
some schools are operating in hybrid and/or remote environments. I appreciate the information 
shared in DDOE's letter and in conversation between our staff. 

The Department remains committed to supporting all States in assessing the learning of all 
students. Obtaining data on student learning includes high-quality statewide assessments, which 
can help identify where opportunity gaps are persistent and have been exacerbated — particularly 
during the pandemic — and, along with other data, can help States direct resources and support to 
close those gaps. At the same time, we must also recognize that we are in the midst of a pandemic 
that requires real flexibility. 

While I note that Delaware did not formally request a waiver, I am providing feedback based on the 
information shared by you and your staff. Based on the specific circumstances shared by DDOE, it 
does not appear that DDOE is unable to administer its statewide assessments. I write to direct your 
attention to the following letters that the Department issued last week that you may find helpful: 

• The Department advised Wisconsin to make every effort to administer its statewide 
assessments to the extent practicable, and indicated that while a waiver is not needed at this 
time, the Department would consider a waiver request retroactively if necessary. 

• The Department approved a request from Colorado to administer fewer statewide 
summative assessments based on the specific circumstances in the State, including how the 
impact of the pandemic prevents Colorado from being able to safely administer its statewide 
summative assessments this spring using standard practices. 

400 MARYLAND AVE., SW, WASHINGTON, DC 20202 
www.ed.gov 

The Department of Education's mission is to promote student achievement and preparation for global competitiveness by 
fostering educational excellence and ensuring equal access. 



Page 2— The Honorable Susan Bunting 

• The Department declined to approve requests from South Carolina and Georgia, which 
would have eliminated the administration of the statewide summative assessment for the 
2020-2021 school year. In both cases, the Department determined that the specific 
circumstances in these states did not necessitate the proposed remedy. 

As the Department has said, in cases where students are unable to take the statewide summative 
assessment, we hope that States and school districts use other assessments to measure student 
learning and progress and toprovide information to parents and educators. These interim, 
diagnostic, or formative assessments do not replace statewide summative assessments, but they can 
serve to provide valuable information to meet our goal of maximizing the number of students for 
whom we have quality data this year. 

We are eager to continue to work with you on a plan that addresses your State's specific 
circumstances and maximizes the amount of comparable, reliable, and valid student learning data. 
As always, you can contact me or my staff at: ESEA.Assessment@ed.gov. 

Sincerely, 

Ian Rosenblum 
Delegated the Authority to Perform the 
Functions and Duties of the Assistant Secretary 
Office of Elementary and Secondary Education 

cc: Christine Alois, DDOE 



Subject: 

Location: 

Canceled: Weekly Check-in: Montserrat & Daaiyah 

https://nea-org.zoom.us/ji
 
(b)(6) 

(131(61 

1(131(61 Meeting ID: 
Passcode. One tap mobile 

Meeting ID: (b)(6) 

Passcode: (b)(6) Find your local number: https://nea-org.zoom.us 

owickbander@nea.org 

(b)(6) 

Start: Friday, April 2, 2021 9:30 AM 

End: Friday, April 2, 2021 9:50 AM 

Recurrence: (none) 

Organizer: owickbander@nea.org 

Required Attendees: Garibay, Montserrat 

Daaiyah Bilal-Threats is inviting you to a scheduled Zoom meeting. 

Join Zoom Meeting 
https://nea-org.zoom.ushi 

 

(b)(6) 

(b)(6) US (Tacoma) 
US (Houston) 

Dial by your locaton 
(b)(6) US (Tacoma) 

US (Houston) 
US (San Jose) 
US (New York) 
US (Washington DC) 
US (Chicago) 

b)(6) 



Garibay, Montserrat 

From: Garibay, Montserrat 

Sent: Thursday, April 1, 2021 5:30 PM 

To: Wick-Bander, Olivia [NEA] 

Subject: Re: Tomorrow's check-in 

Ok. Thank you for letting me know. Have a good weekend. 

Montserrat 

Sent from my iPhone 

On Apr 1, 2021, at 4:28 PM, Wick-Bander, Olivia [NEA] <owickbander@nea.org> wrote: 

Hi Montserrat 

Daaiyah will be offline tomorrow so I need to cancel your morning check-in. Please let me know if you 

have any questions or concerns. 

Thank you, 

Libby 

Olivia 'Libby' Wick-Bander (she/her) 
Office of Strategic Alliances 
National Education Association 
owickbander@nea.org 
(b)(6) 



Bilal-Threats, Daaiyah [NEA] 

From: Bilal-Threats, Daaiyah [NEA] 

Sent: Sunday, April 4, 2021 12:10 PM 

To: Garibay, Montserrat 

Cc: Rosenblum, Ian; Zembar, Tom [NEA]; Wick-Bander, Olivia [NEA] 

Subject: Re: *time sensitive* ESSER Urgent clarification needed TX 

I think I can make that work. 

Libby can you add to calendar and let the other event organizers know I'll step away for 20 mins 

Please Forgive typos. Sent from my iPhone 

On Apr 4, 2021, at 9:58 AM, Garibay, Montserrat <Montserrat.Garibay@ed.gov> wrote: 

? Wednesday 2 pm works on my end. 

Montserrat 

Sent from my iPhone 

On Apr 3, 2021, at 9:13 PM, Rosenblum, Ian <lan.Rosenblum@ed.gov> wrote: 

Hi—would Wednesday at 2 pm work? 

From: Zembar, Tom [NEA] <tzembar@nea.org> 
Sent: Saturday, April 3, 2021 1:28 PM 
To: Bilal-Threats, Daaiyah [NEA] <DBilal@nea.org>; Rosenblum, Ian 
<lan.Rosenblum@ed.gov> 
Cc: Garibay, Montserrat <Montserrat.Garibay@ed.gov>; Wick-Bander, Olivia [NEA] 
<owickbander@nea.org> 
Subject: RE: *time sensitive* ESSER Urgent clarification needed TX 

Yes, I can meet during those time slots as well. Thank you. 

Tom Zembar 
Senior Policy Analyst 
NEA Education Policy & Practice 
202.822.7109 
TZembar@nea.org 



From: Bilal-Threats, Daaiyah [NEA] 

Sent: Saturday, April 3, 2021 8:07 AM 

To: Rosenblum, Ian <lan.Rosenblum@ed.gov> 

Cc: Garibay, Montserrat <Montserrat.Garibay@ed.gov>; Zembar, Tom [N EA] 

<tzembar@nea.org>; Wick-Bander, Olivia [NEA] <owickbander@nea.org> 

Subject: Re: *time sensitive* ESSER Urgent clarification needed TX 

Yes. I can do 1 pm or 3 on Monday. Or after 530. Any of those work? 

Looping in Tom who should join me if possible. 

Please Forgive typos. Sent from my iPhone 

On Apr 2, 2021, at 10:57 PM, Rosenblum, Ian 
<Ian.Rosenblum@ed.gov>  wrote: 



Garibay, Montserrat 

From: Garibay, Montserrat 

Sent: Monday, April 5, 2021 6:18 PM 

To: Wick-Bander, Olivia [NEN 

Subject: RE: Meeting 4/6/21 Assessment Waivers 

Will do. 

From: Wick-Bander, Olivia [NEA] <owickbander@nea.org> 

Sent: Monday, April 5, 2021 6:00 PM 

To: Garibay, Montserrat <Montserrat.Garibay@ed.gov> 

Cc: DonFrancesco, Christine [NEA] <cdonfrancesco@nea.org> 

Subject: Re: Meeting 4/6/21 Assessment Waivers 

Hi Montserrat 

Please disregard the previous message I sent- Daaiyah will be on. Can you please include her on the invite? 

Thanks 

Libby 

Olivia 'Libby' Wick-Bander (she/her) 
Office of Strategic Alliances 
National Education Association 
owickbander@nea.org 
(b)(6) 

From: Montserrat Garibay <Montserrat.GaribayPed.gov> 

Date: Monday, April 5, 2021 at 5:40 PM 
To: Libby Wick-Bander <owickba nder@nea.org> 
Cc: Christine DonFrancesco <cdonfrancescoPnea.org> 

Subject: Re: Meeting 4/6/21 Assessment Waivers 

Thank you Libby. 

I will send the invite to Christine. 

Montserrat 

On Apr 5, 2021, at 4:38 PM, Wick-Bander, Olivia [NEA] <owickbander@nea.org>  wrote: 

Hi Chris and Montserrat 

Daaiyah will not be able to join but Chris can cover this meeting. 

Thanks 

Libby 



Olivia 'Libby' Wick-Bander (she/her) 
Office of Strategic Alliances 
National Education Association 
owickbander©nea.orq 
(b)(6) 

From: Christine DonFrancesco <cdonfrancesco@nea.org> 

Date: Monday, April 5, 2021 at 5:25 PM 

To: Montserrat Garibay <Montserrat.Garibay@ed.gov>, Daaiyah Bilal-Threats 

<DBilal@nea.org>, Libby Wick-Bander <owickbander@nea.org> 

Subject: RE: Meeting 4/6/21 Assessment Waivers 

I am available, Montserrat! Happy to conform to needs of the group. 

Thank you! 

CD 

From: Garibay, Montserrat [mailto:Montserrat.Garibay@ed.gov] 

Sent: Monday, April 5, 2021 5:13 PM 

To: Bilal-Threats, Daaiyah [NEA] <DBilal@nea.org>; DonFrancesco, Christine [NEA] 

<cdonfrancescoPnea.org>; Wick-Bander, Olivia [NEA] <owickbanderPnea.org> 

Subject: Meeting 4/6/21 Assessment Waivers 

Importance: High 

Daaiyah and Christine, 

Are you available tomorrow for a meeting about to discuss the rest of the assessment waivers at 10:30 
a.m.? 

Please let me know. 

Thank you, 

Montserrat Garibay 

Senior Advisor for Labor Relations 
Office of the Secretary 

U.S. Department of Education 

I Montserrat.garibayPed.gov (b)(6) b 6 



Angela Button 

From: Angela Button 

Sent: Monday, April 5, 2021 9:55 PM 

To: Garibay, Montserrat; McLaughlin, Maureen 

Cc: Linda Darling-Hammond 

Subject: RE: call with Andreas 

Hi, 

Friday is preferred over Wednesday. 

4/7: 1:30-2pm 

4/9:12:00 to 1:00pm AND 4:00 to 5:30pm 

Best, 

Angela 

From: Garibay, Montserrat <Montserrat.Garibay@ed.gov> 

Sent: Monday, April 5, 2021 6:36 PM 

To: McLaughlin, Maureen <Maureen.McLaughlin@ed.gov> 

Cc: Linda Darling-Hammond <Idh@learningpolicyinstitute.org>; Angela Button 

<Execadmin@learningpolicyinstitute.org> 

Subject: Re: call with Andreas 

lam available the following times: 

Wednesday 
noon -2:00 pm 

3:00 to 4:00 pm 

Friday 

11:00 am to 1:00 pm 

After 2:00 pm 

Thank you, 

Montserrat 

On Apr 5, 2021, at 8:18 PM, McLaughlin, Maureen <Maureen.McLaughlin@ed.gov> wrote: 

? 

Thanks, Linda. Yes, east coast time. 

From: Linda Darling-Hammond <Idh@learningpolicyinstitute.org> 

Sent: Monday, April 5, 2021 8:52 PM 

To: McLaughlin, Maureen <Maureen.McLaughlin@ed.gov>; Garibay, Montserrat 

<Montserrat.Garibav@ed.gov> 



Cc: Angela Button <ExecadminPlearningpolicyinstitute.org> 
Subject: RE: call with Andreas 

I'm copying Angela, who can help this land. Angela, this is high priority. I assume the times below are 

eastern time. 

Best, L 

From: McLaughlin, Maureen <Maureen.McLaughlinPed.gov> 

Sent: Monday, April 5, 2021 3:33 PM 

To: Linda Darling-Hammond <IdhPlearningoolicvinstitute.org>;  Garibay, Montserrat 

<Montserrat.Garibay@ed.Rov> 

Subject: call with Andreas 

Hi Linda and Montserrat, 

Good to talk with both of you! 

I'll write to Andreas to set up a call. Do you have availability Wed between noon and 4 or Friday after 

10AM? 

Maureen 



Garibay, Montserrat 

From: Garibay, Montserrat 

Sent: Tuesday, April 6, 2021 6:13 PM 

To: Bilal-Threats, Daaiyah [NEA]; DonFrancesco, Christine [NEA]; bantunez@aft.org 

Subject: Assessment Waiver Letters 

Attachments: MI assessment response letter.pdf; MT assessment response letter.pdf; NY 

assessment response letter.pdf; OR assessment response 1etter2.pdf 

Here are some of the letters that went out already. 

Montserrat 



UNITED STATES DEPARTMENT OF EDUCATION 
OFFICE OF ELEMENTARY AND SECONDARY EDUCATION 

April 6, 2021 

The Honorable Michael F. Rice 
Superintendent of Public Instruction 
Michigan Department of Education 
608 West Allegan Street, P.O. Box 30008 
Lansing, MI 48909 

Dear Superintendent Rice: 

I am writing in response to the Michigan Department of Education's (MDE's) request on January 
25, 2021, for a waiver of section 1111(b)(2)(B)(i) of the Elementary and Secondary Education 
Act of 1965 (ESEA) that the State administer the same academic assessments to all public 
elementary and secondary school students in the State. MDE requested this waiver so that it 
would not administer the statewide general and alternate reading/language arts, mathematics, and 
science assessments in the 2020-2021 school year. Rather, MDE proposed requiring local 
educational agencies (LEAs) to administer benchmark assessments in reading/language arts and 
mathematics, noting that each LEA is required to have a benchmark assessment that it is using 
this year. MDE also requested a waiver to suspend administration of the statewide English 
language proficiency (ELP) assessment. I appreciate the information that MDE submitted in its 
waiver request and shared in conversation between our staff. 

The Department remains committed to supporting all States in assessing the learning of all 
students. Obtaining data on student learning includes high-quality statewide assessments, which 
can help identify where opportunity gaps are persistent and have been exacerbated — particularly 
during the pandemic — and, along with other data, can help States direct resources and support to 
close those gaps. At the same time, we must also recognize that we are in the midst of a 
pandemic that requires real flexibility. 

MDE has not demonstrated, however, specific circumstances that would warrant granting a 
waiver of the annual statewide assessment requirements and, specifically, not administering 
statewide assessments at all. As a result, and after carefully considering the State's request, I am 
declining to approve the request because it does not meet the statutory requirements for a waiver 
outlined in section 8401(b)(1) of the ESEA. Namely, MDE does not sufficiently demonstrate 
how the request will advance student academic achievement (section 8401(b)(1)(C)). It also does 
not describe how schools will continue to provide assistance to the same populations served by 
the Title I, Part A program, particularly low-achieving students, or describe how the State will 
maintain or improve transparency in reporting to parents and the public on student achievement 
and school performance, including the achievement of the subgroups of students identified in 
section 1111(h)(1)(C)(ii) of the ESEA (section 8401(b)(1)(F)). 
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The Department believes that, consistent with the ESEA, States should do the best they can to 
maximize the number of students who are assessed with comparable, reliable, and valid 
statewide summative assessments. Still, we recognize that some schools and school districts will 
face circumstances where they are not able to successfully administer statewide summative 
assessments to all students. Certainly, we do not believe that, if there are places where students 
are unable to attend school safely in person because of the pandemic, they should be brought into 
school buildings for the sole purpose of taking a test. The Department has provided flexibility for 
States to administer assessments in ways that support students and educators during this 
unprecedented period as part of our commitment to effectively address existing and increased 
gaps in opportunity exacerbated by the pandemic. 

In cases where students are unable to take the statewide summative assessment, we hope that 
States and school districts use other assessments to measure student learning and progress and to 
provide information to parents and educators. The benchmark assessments available to Michigan 
LEAs do not replace statewide summative assessments, but they can serve to provide valuable 
information to meet our goal of maximizing the number of students for whom we have quality 
data this year. 

MDE may revise its waiver request, consistent with section 8401(b)(4)(B)(ii) of the ESEA, to 
meet the requirements of section 8401(b)(1) and resubmit the revised waiver request. If MDE 
decides to resubmit, it must do so no later than 60 days from the date of this letter. 

If you have any questions, please contact my staff at ESEA.Assessment@ed.gov. 

Sincerely, 

Ian Rosenblum 
Deputy Assistant Secretary for Policy and 
Programs 
Delegated the Authority to Perform the 
Functions and Duties of the Assistant Secretary 
Office of Elementary and Secondary Education 

cc: Andrew Middlestead, Director, Office of Educational Assessment & Accountability 



UNITED STATES DEPARTMENT OF EDUCATION 
OFFICE OF ELEMENTARY AND SECONDARY EDUCATION 

April 6, 2021 

The Honorable Elsie Amtzen 
Superintendent of Public Instruction 
Montana Office of Public Instruction 
P.O. Box 202501 
Helena, MT 59620-2501 

Dear Superintendent Amtzen: 

I am writing in response to the Montana Office of Public Instruction's (Montana OPI's) request 
on February 5, 2021, for a waiver of section 1111(b)(2)(B)(i) of the Elementary and Secondary 
Education Act of 1965 (ESEA) that the State administer the same academic assessments to all 
public elementary and secondary school students in the State. Montana OPI requested this waiver 
so that it would not administer the statewide reading/language arts (R/LA), mathematics, and 
science assessments in the 2020-2021 school year. Rather than administering the statewide 
assessments in all subjects and all grade levels, Montana OPI proposed to provide flexibility to 
let local educational agencies (LEAs) administer their local interim assessments in place of the 
State summative assessments, which could include Montana OPI's statewide formative and 
interim assessments. I appreciate the information that Montana OPI submitted in its waiver 
request and shared in conversation between our staff. 

The Department remains committed to supporting all States in assessing the learning of all 
students. Obtaining data on student learning includes high-quality statewide assessments, which 
can help identify where opportunity gaps are persistent and have been exacerbated — particularly 
during the pandemic — and, along with other data, can help States direct resources and support to 
close those gaps. At the same time, we must also recognize that we are in the midst of a 
pandemic that requires real flexibility. 

Montana OPI has not demonstrated, however, specific circumstances that would warrant 
granting a waiver of the annual statewide assessment requirements and, specifically, not 
administering statewide assessments at all. As a result, and after carefully considering the State's 
request, I am declining to approve the request because it does not meet the statutory requirements 
for a waiver outlined in section 8401(b)(1) of the ESEA. Namely, Montana OPI does not 
sufficiently demonstrate how the request will advance student academic achievement (section 
8401(b)(1)(C)). It also does not describe how schools will continue to provide assistance to the 
same populations served by the Title I, Part A program, particularly low-achieving students, or 
describe how the State will maintain or improve transparency in reporting to parents and the 
public on student achievement and school performance, including the achievement of the 
subgroups of students identified in section 1111(h)(1)(C)(ii) of the ESEA (section 
8401(b)(1)(F)). 
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The Department believes that, consistent with the ESEA, States should do the best they can to 
maximize the number of students who are assessed with comparable, reliable, and valid 
statewide summative assessments. Still, we recognize that some schools and school districts will 
face circumstances where they are not able to successfully administer statewide summative 
assessments to all students. Certainly, we do not believe that, if there are places where students 
are unable to attend school safely in person because of the pandemic, they should be brought into 
school buildings for the sole purpose of taking a test. The Department has provided flexibility for 
States to administer assessments in ways that support students and educators during this 
unprecedented period as part of our commitment to effectively address existing and increased 
gaps in opportunity exacerbated by the pandemic. 

In cases where students are unable to take the statewide summative assessment, we hope that 
States and school districts use other assessments to measure student learning and progress and to 
provide information to parents and educators. These interim, diagnostic, or formative 
assessments do not replace statewide summative assessments, but they can serve to provide 
valuable information to meet our goal of maximizing the number of students for whom we have 
quality data this year. 

Montana OPI may revise its waiver request, consistent with section 8401(b)(4)(B)(ii) of the 
ESEA, to meet the requirements of section 8401(b)(1) and resubmit the revised waiver request. 
If Montana OPI decides to resubmit, it must do so no later than 60 days from the date of this 
letter. 

If you have any questions, please contact my staff at ESEA.Assessment@ed.gov. 

Sincerely, 

Ian Rosenblum 
Deputy Assistant Secretary for Policy and 
Programs 
Delegated the Authority to Perform the 
Functions and Duties of the Assistant Secretary 
Office of Elementary and Secondary Education 

cc: Ashley McGrath, Director of Assessment 



UNITED STATES DEPARTMENT OF EDUCATION 
OFFICE OF ELEMENTARY AND SECONDARY EDUCATION 

April 6, 2021 

The Honorable Betty A. Rosa 
Commissioner 
New York State Education Department 
89 Washington Avenue 
Albany, NY 12234 

Dear Commissioner Rosa: 

I am writing in response to the New York State Department of Education's (NYSED's) request 
on February 12, 2021, for a waiver of section 1111(b)(2)(B)(i) of the Elementary and Secondary 
Education Act of 1965 (ESEA) that the State administer the same academic assessments to all 
public elementary and secondary school students in the State. NYSED requested this waiver so 
that it would not administer its statewide reading/language arts, mathematics, and science 
assessments, as well as the English language proficiency (ELP) assessment, in the 2020-2021 
school year, though NYSED will pursue administering the ELP assessment where possible. I 
appreciate the information that NYSED submitted in its request and shared in conversation 
between our staff. 

The Department remains committed to supporting all States in assessing the learning of all 
students. Obtaining data on student learning includes high-quality statewide assessments, which 
can help identify where opportunity gaps are persistent and have been exacerbated — particularly 
during the pandemic — and, along with other data, can help States direct resources and support to 
close those gaps. At the same time, we must also recognize that we are in the midst of a 
pandemic that requires real flexibility. 

NYSED has not demonstrated, however, specific circumstances that would warrant granting a 
waiver of the annual statewide assessment requirements and, specifically, not administering 
statewide assessments at all. As a result, and after carefully considering NYSED's request, I am 
declining to approve the State's request because it does not meet the statutory requirements for a 
waiver outlined in section 8401(b)(1) of the ESEA. Namely, NYSED does not sufficiently 
demonstrate how the request will advance student academic achievement (section 
8401(b)(1)(C)). It also does not describe how schools will continue to provide assistance to the 
same populations served by the Title I, Part A program, particularly low-achieving students, or 
describe how the State will maintain or improve transparency in reporting to parents and the 
public on student achievement and school performance, including the achievement of the 
subgroups of students identified in section 1111(h)(1)(C)(ii) of the ESEA (section 
8401(b)(1)(F)). 
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The Department believes that, consistent with the ESEA, States should do the best they can to 
maximize the number of students who are assessed with comparable, reliable, and valid 
statewide summative assessments. Still, we recognize that some schools and school districts will 
face circumstances where they are not able to successfully administer statewide summative 
assessments to all students. Certainly, we do not believe that, if there are places where students 
are unable to attend school safely in person because of the pandemic, they should be brought into 
school buildings for the sole purpose of taking a test. The Department has provided flexibility for 
States to administer assessments in ways that support students and educators during this 
unprecedented period as part of our commitment to effectively address existing and increased 
gaps in opportunity exacerbated by the pandemic. 

In cases where students are unable to take the statewide summative assessment, we hope that 
States and school districts use other assessments to measure student learning and progress and to 
provide information to parents and educators. These interim, diagnostic, or formative 
assessments do not replace statewide summative assessments, but they can serve to provide 
valuable information to meet our goal of maximizing the number of students for whom we have 
quality data this year. 

NYSED may revise its waiver request, consistent with section 8401(b)(4)(B)(ii) of the ESEA, to 
meet the requirements of section 8401(b)(1) and resubmit the revised waiver request. If NYSED 
decides to resubmit, it must do so no later than 60 days from the date of this letter. 

If you have any questions, please contact my staff at: ESEA.Assessment@ed.gov. 

Sincerely, 

Ian Rosenblum 
Deputy Assistant Secretary for Policy and 
Programs 
Delegated the Authority to Perform the 
Functions and Duties of the Assistant Secretary 
Office of Elementary and Secondary Education 

cc: Jason Harmon, Assistant Commissioner 
Office of Accountability, NYSED 



UNITED STATES DEPARTMENT OF EDUCATION 
OFFICE OF ELEMENTARY AND SECONDARY EDUCATION 

April 6, 2021 

The Honorable Colt Gill 
Director of the Oregon Department of Education and 
Deputy Superintendent of Public Instruction 
Oregon Department of Education 
255 Capitol Street N.E. 
Salem, OR 97310 

Dear Director Gill: 

I am writing in response to the Oregon Department of Education's (ODE's) request on April 1, 
2021, to the U.S. Department of Education (Department) to waive the requirements in section 
1111(b)(2)(B)(v) of the Elementary and Secondary Education Act of 1965 (ESEA) to administer 
the same statewide assessments to all public elementary and secondary school students in the 
State in reading/language arts, mathematics, and science in the grades required to be assessed for 
the 2020-2021 school year. Rather than administer its mathematics, reading/language arts, and 
science assessments to all students in grades 3-8 and high school, ODE proposes to administer its 
general and alternate mathematics assessments to all students in grades 4, 7, 8, and 11, its general 
and alternate reading/language arts assessments to all students in grades 3, 6, 7, and 11, and its 
general and alternate science assessments to all students in grades 5 and 8. In the other grades, 
ODE will offer the assessments but not require them, and will provide information about the 
assessments to parents. 

The Department remains committed to supporting all States in assessing the learning of all 
students. Obtaining data on student learning includes high-quality statewide assessments, which 
can help identify where opportunity gaps are persistent and have been exacerbated — particularly 
during the pandemic — and, along with other data, can help States direct resources and support to 
close those gaps. At the same time, we must also recognize that we are in the midst of a 
pandemic that requires real flexibility. 

In your request, you describe how the impact of the pandemic prevents ODE from being able to 
safely administer your statewide summative assessments this spring using standard practices. In-
person instruction recently became available to students in grades K-5 on March 29, 2021, and 
in-person will become available within the next two weeks, or by April 19, 2021, for grades 6-
12. Your request notes that educators have worked diligently to ensure that Oregon's school 
buildings meet rigorous health and safety requirements, but these requirements reduce the 
number of students who can participate in statewide assessments at the same time. Your request 
also notes that the vast majority of the State's students will remain in a hybrid learning model 
with limited in-person instruction. 
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After carefully considering ODE's request, I approve, pursuant to my authority under section 
8401(b) of the ESEA, a waiver of the requirement in sections 1111(b)(2)(B)(v)(I)(aa) and (II)(cc) 
of the ESEA for the 2020-2021 school year as described above. ODE has demonstrated that this 
request will advance student academic achievement because, based on the specific circumstances 
in Oregon resulting from the pandemic, it maximizes the ability to obtain high-quality data 
regarding student learning that Oregon's statewide assessments provide. It also maintains the 
importance of the annual statewide assessments to provide data on all students (either 
reading/language arts, mathematics, and/or science in grades 3 through 8 and both 
reading/language arts and mathematics in grade 11) to provide information to parents and 
educators. 

In granting this waiver, ODE assures that it will publicly report all assessment data collected in 
accordance with section 1111(h) of the ESEA and that this request will be limited to this school 
year. This waiver is conditioned on the State completing its public comment period and 
submitting those comments to the Department, including whether ODE would like to make any 
changes to its plan based on the comments received. 

As always, you can contact me or my staff at ESEA.Assessment@ed.gov. 

Sincerely, 

Ian Rosenblum 
Deputy Assistant Secretary for Policy and 
Programs 
Delegated the Authority to Perform the 
Functions and Duties of the Assistant Secretary 
Office of Elementary and Secondary Education 

cc: Jennifer Patterson, Assistant Superintendent, 
Teaching & Learning & Systems Management/Coordination, ODE 
Dan Farley, Director of Assessment, ODE 



Garibay, Montserrat 

From: Garibay, Montserrat 

Sent: Tuesday, April 6, 2021 6:14 PM 

To: bantunez@aft.org; DonFrancesco, Christine [NEA]; Bilal-Threats, Daaiyah [NEA] 

Subject: California 

Attachments: CA assessment response letter.pdf 



UNITED STATES DEPARTMENT OF EDUCATION 
OFFICE OF ELEMENTARY AND SECONDARY EDUCATION 

April 6, 2021 

The Honorable Linda Darling-Hammond 
State Board President 
California State Board of Education 
1430 N Street, Room 5111 
Sacramento, CA 95814 

The Honorable Tony Thurmond 
State Superintendent of Education 
California Department of Education 
1430 N Street 
Sacramento, CA 95814 

Dear Dr. Darling-Hammond and Superintendent Thurmond: 

I am writing in response to California's letter on April 2, 2021, regarding the State's plan for 
administering statewide assessments in reading/language arts, mathematics, and science, as 
required under section 1111(b)(2)(B)(i) of the Elementary and Secondary Education Act of 1965 
(ESEA), to all public elementary and secondary school students in the State. 

We remain committed to supporting all States in assessing the learning of all students. Obtaining 
data on student learning includes high-quality statewide assessments, which can help identify 
where opportunity gaps are persistent and have been exacerbated — particularly during the 
pandemic — and, along with other data, can help States direct resources and support to close those 
gaps. At the same time, we must also recognize that we are in the midst of a pandemic that 
requires real flexibility. 

I appreciate the information shared in your letter and in recent conversations between our staff 
about the approach you are taking in California. Based on the information you have provided, 
our understanding is that a waiver is not required at this time because California is administering 
all of its required assessments and all school districts will be required to administer the statewide 
summative assessments except in any instances where the State concludes it is not viable to 
administer the assessment because of the pandemic.' I also appreciated hearing about the work 
you have done to shorten the assessments for this year and extend the test window to provide 
greater flexibility in the administration. 

'Please note that viability refers to the ability to administer the statewide summative assessment given a district's 
specific circumstances in the context of the pandemic. It does not provide an opportunity for States or school 
districts to choose to administer local assessments in place of the statewide summative assessment. 
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We recognize that participation statewide may be lower than in prior years. As I noted in my 
letter to all States on February 22, the Department does not believe that if there are places where 
students are unable to attend school safely in person because of the pandemic they should be 
brought into school buildings for the sole purpose of taking a test. As the Department has also 
stated, in cases where students are unable to take the statewide summative assessment, we hope 
that States and districts use other assessments to measure student learning and progress and to 
provide information to parents and educators. These interim, diagnostic, or formative 
assessments do not replace statewide summative assessments, but they can serve to provide 
valuable information to meet our goal of maximizing the number of students for whom we have 
quality data this year. 

We appreciate the challenges you, your school districts, and your schools are facing this year. 
Having statewide assessment data that are based on your State's academic and content standards 
for as many students as possible is important to provide useful information to parents, educators, 
and the public, and to address existing and increased gaps in opportunity. If you have any 
questions, please contact me or my staff at ESEA.Assessment@ed.gov. 

Sincerely, 

Ian Rosenblum 
Deputy Assistant Secretary for Policy and 
Programs 
Delegated the Authority to Perform the 
Functions and Duties of the Assistant Secretary 
Office of Elementary and Secondary Education 

cc: Rachael Mayes, Deputy Superintendent of Public Instruction, CDE 
Brooks Allen, Executive Director, SBE 



Garibay, Montserrat 

From: Garibay, Montserrat 

Sent: Tuesday, April 6, 2021 6:50 PM 

To: bantunez@aft.org; Bilal-Threats, Daaiyah [NEA]; DonFrancesco, Christine [NEA] 

Subject: New Jersey Letter 

Attachments: NJ assessment response letter.pdf 



UNITED STATES DEPARTMENT OF EDUCATION 
OFFICE OF ELEMENTARY AND SECONDARY EDUCATION 

April 6, 2021 

The Honorable Angelica Allen-McM ii Ian 
Commissioner 
New Jersey Department of Education 
P.O. Box 500 
Trenton, NJ 08625-0500 

Dear Commissioner Allen-McMillan: 

I am writing in response to the New Jersey Department of Education's (NJDOE's) request on March 18, 2021, for a 
waiver of section 1111(b)(2)(B)(i) of the Elementary and Secondary Education Act of 1965 (ESEA) that the State 
administer its academic assessments to all public elementary and secondary school students in the State and the related 
State and local report cards requirements in section 1111(h) of the ESEA. As part of this request, NJDOE noted that its 
"Strong Start" initiative will include a shortened version of its reading/language arts, mathematics, and science 
assessments in the fall. 

The Department remains committed to supporting all States in assessing the learning of all students. Obtaining data on 
student learning includes high-quality statewide assessments, which can help identify where opportunity gaps are 
persistent and have been exacerbated — particularly during the pandemic — and, along with other data, can help States 
direct resources and support to close those gaps. At the same time, we must also recognize that we are in the midst of a 
pandemic that requires real flexibility. 

I appreciate the information that your staff shared with our staff about the approach you are considering in New Jersey. 
Based on the information you have provided, I understand that your Strong Start statewide summative assessment is built 
on the State's assessment framework and will result in information that is reported to individual parents and the public and 
that meets the other requirements of the ESEA. In addition, NJDOE will continue to administer the alternate assessments 
in reading/language arts, mathematics, and science and the English language proficiency (ELP) assessments this spring. 
Therefore, the Department does not believe that a waiver is needed at this time. 

We appreciate the challenges you, your school districts, and your schools are facing this year. Having assessment data that 
are based on your State's academic and content standards for as many students as possible is important to provide useful 
information to parents, educators, and the public, and to address existing and increased gaps in opportunity. If you have 
any questions, please contact me or my staff at ESEA.Assessmenta,ed.gov. 

Sincerely, 

Ian Rosenblum 
Deputy Assistant Secretary for Policy and 
Programs 
Delegated the Authority to Perform the 
Functions and Duties of the Assistant Secretary 
Office of Elementary and Secondary Education 

cc: Jesse Young, NJDOE 

400 MARYLAND AVE., SW, WASHINGTON, DC 20202 
www.ed.gov 

The Department of Education's mission is to promote student achievement and preparation for global competitiveness by fostering educational 
excellence and ensuring equal access. 



Garibay, Montserrat 

From: Garibay, Montserrat 

Sent: Tuesday, April 6, 2021 9:18 PM 

To: bantunez@aft.org; Bilal-Threats, Daaiyah [NEA]; DonFrancesco, Christine [NEA] 

Subject: WA Assessment Response 

Attachments: WA assessment response letter.pdf 

Here is the WA response letter. 

Thank you, 

Montserrat 



UNITED STATES DEPARTMENT OF EDUCATION 
OFFICE OF ELEMENTARY AND SECONDARY EDUCATION 

April 6, 2021 

The Honorable Chris Reykdal 
State Superintendent of Public Instruction 
Washington Office of Superintendent of Public Instruction 
47200 Old Capitol Building 
PO Box 47200 
Olympia, WA 98504 

Dear Superintendent Reykdal: 

I am writing in response to the Washington Office of Superintendent of Public Instruction's (OSPI's) request on 
March 25, 2021, for a waiver of section 1111(b)(2)(B)(i) of the Elementary and Secondary Education Act of 
1965 (ESEA) that the State administer the same academic assessments to all public elementary and secondary 
school students in the State. OSPI requested this waiver so that it would administer its statewide 
reading/language arts assessments in grades 3 and 7, mathematics assessments in grades 5 and 10, and science 
assessments in grade 8. The State proposes sampling schools so that only 10,000 students are assessed in each 
grade. The State indicates that this sampling plan would provide the ability to report disaggregated State-level 
data but would not provide data at the school or local educational agency (LEA) levels. OSPI indicated that it 
also plans to administer a COVID-19 survey to students in grades 6-12 that focuses on remote learning 
experiences, mental and physical health, COVID-19 precautions, and social supports during the pandemic. 
Thank you for the information that OSPI submitted in its request and shared in conversation between our staff. 

The Department appreciates OSPI's consideration of its plan, including the COVID-19 survey and proposal to 
sample students across grades to provide State-level analysis on how the educational system in Washington 
performed this year. However, in accordance with the ESEA, this information should complement and does not 
replace the data from statewide summative assessments that provide information on student learning at the 
individual student and school, district, and State levels. Accordingly, as we continue to review OSPI's request, 
we are offering this initial feedback for your consideration. 

We remain committed to supporting Washington and all States in assessing the learning of all students, while we 
recognize that we are in the midst of a pandemic that requires real flexibility and creativity. We are eager to 
continue to work with OSPI on a plan that addresses your State's specific circumstances and maximizes the 
amount of comparable, reliable, and valid student learning data. 

As always, you can contact me or my staff at ESEA.Assessmentaed.gov. 

Sincerely, 

Ian Rosenblum 
Deputy Assistant Secretary for Policy and Programs 
Delegated the Authority to Perform the Functions and Duties of 
the Assistant Secretary 
Office of Elementary and Secondary Education 

cc: Michaela Miller, Deputy Superintendent, OSPI 

400 MARYLAND AVE., SW, WASHINGTON, DC 20202 
www.ed.gov 

The Department of Education's mission is to promote student achievement and preparation for global competitiveness by 
fostering educational excellence and ensuring equal access. 



Montserrat.Garibay@ed.gov 

From: Montserrat.Garibay@ed.gov 

Sent: Wednesday, April 7, 2021 10:36 AM 

To: Wick-Bander, Olivia [NEA] 

Cc: Bilal-Threats, Daaiyah [NEA]; Rosenblum, Ian 

Subject: Re: ESSER Urgent clarification needed TX 

Thank you Libby. Can you also share the invite with Beth Antunez from AFT at bantunez@aft.org 

Thank you, 

Montserrat 

On Apr 7, 2021, at 9:32 AM, Wick-Bander, Olivia [NEA] <owickbander@nea.org> wrote: 

I have updated the calendar invite. Please let me know if you need anything else. 

Olivia 'Libby' Wick-Bander (she/her) 
Office of Strategic Alliances 
National Education Association 
owickbander@nea.org 
(b)(6) 

From: Daaiyah Bilal-Threats <DBilal@nea.org> 

Date: Wednesday, April 7, 2021 at 9:52 AM 

To: Ian Rosenblum <lan.Rosenblum@ed.gov> 

Cc: Montserrat Garibay <Montserrat.Garibay@ed.gov>, Libby Wick-Bander 

<owickbander@nea.org> 

Subject: RE: ESSER Urgent clarification needed TX 

Actually that would actually be better for me. 

From: Rosenblum, Ian <lan.Rosenblum@ed.gov> 

Sent: Tuesday, April 6, 2021 9:30 PM 

To: Bilal-Threats, Daaiyah [NEA] <DBilal@nea.org> 

Cc: Garibay, Montserrat <Montserrat.Garibay@ed.gov> 

Subject: RE: ESSER Urgent clarification needed TX 

Hi Daaiyah —I need to join the Secretary for a meeting tomorrow & need to ask if we could please 

reschedule our TX conversation. I'm so sorry for the inconvenience. Would Thursday at 12:30 work? 

Ian 

Original Appointment  

From: Bilal-Threats, Daaiyah [NEA] <DBilalPnea.org> 



Sent: Monday, April 5, 2021 9:36 AM 

To: Bilal-Threats, Daaiyah [NEA]; Garibay, Montserrat; Rosenblum, Ian; Zembar, Tom [NEA] 

Subject: ESSER Urgent clarification needed TX 

When: Wednesday, April 7, 2021 2:00 PM-2:30 PM (UTC-05:00) Eastern Time (US & Canada). 

Where: Microsoft Teams Meeting 

Microsoft Teams meeting 

Join on your computer or mobile app 

Click here to join the meeting 

Or call in (audio only) 

 

(b)(6) United States, Dallas 

Phone Conference ID: (b)(6) 

Find a local number I Reset PIN 

Learn More I Meeting options 



Garibay, Montserrat 

From: Garibay, Montserrat 

Sent: Thursday, April 8, 2021 11:24 AM 

To: bantunez@aft.org 

Subject: Co-addressed letter: From American Federation of Teachers to Secretary Cardona 

and CDC Director Walensky -- CDC draft response attached 

Attachments: Signed Final Weingarten_CDC_ED_School Guidelines.pdf 

Beth, 

Here is the Co--addressed letter from Dr. Cardona and the CDC Director Dr. Walensky for Randi. Thank you for your 

patience. 

Please let me know us know if you want to discuss it. 

Kind Regards, 

Montserrat Garibay 

Senior Advisor for Labor Relations 

Office of the Secretary 

U.S. Department of Education 

Montserrat.garibay@ed.gov (b)(6) fla)(6) 
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CENTERS FOR DISEASE' 

CONTROL AND PREVENTION 

April 8, 2021 

Ms.. Randi. Weingarten 
President 
American Federation of Teachers 
55.5 New Jers.ey Avenue, NW 
Washington, DC 2000.1 

Dear Ms.. Weingarten: 

Thank you for your letter regarding the Centers. for Disease Control and Prevention's (CDC) 
guidance for K-12 schools during the Coronavirus. Disease 2019. (COVID-19) pandemic. Given the 
importance of key services, that schools. offer and the benefits of in-person learning for children, 
CDC recommends, that schools, should be the first to open and the last, to close. We share your 
concern that this, must be done safely for all students., educators., and staff. To this. end, CDC has 
continually updated guidance, resources, and tools for schools., parents, teachers., and other staff as. 
we have learned more about COVID-19. to make sure our, recommendations are based on the most 
recent, data, available on how to safely reopen schools.. Any guidance released by the U,S.. 
Department of Education (the Department) is, intended to be fully aligned with CDC 
recommendations.. On behalf of CDC and the Department, we will do our best to respond to your. 
questions. to the extent possible based on the current science.. 

CDC conducted an in-depth review of the science and on February 12, 2021, released new science-
based resources. and tools to help schools safely reopen and stay open for in-person learning.. These 
resources. include the Operational Strategy forK-12Schools.through Phased Prevention' and The 
Science Brief Transmission of SARS-CoV-2 in K-12 Schools.2  Since the release of the Operational 
Strategy forK-12 Schools. in February, the science on the effectiveness, of prevention strategies. has 
grown, and on March 19., 202.1„ CDC released three new, studies addressing spread of COVID-19. in 
K-12 school settings..3,4.5  These studies. build on evidence that transmission remains low in schools 
that, implement. universal mask use combined with other prevention strategies., as, described further 
below, even at high levels of community trans.mis.sion. In addition, the studies indicate that spread 
in schools that implement layered prevention strategies. remains, low. even when physical distancing 
is less. than 6 feet between students in classrooms.. In response to your question regarding physical 
distancing in smaller group settings, the science indicates. that using a distance of at. least 3 feet 
between students, in classrooms could be a feasible option for schools, providing full in-person 
instruction, provided universal mask requirements are in place.. Maintaining 6 feet between cohorts. 

I https://wvvw.cdc.gov/coronavirus/2019-ncov/community/schools-childcare/operation-strategy.html  
2  https://wwvv.cdc.gov/coronavirus/2019-ncov/more/science-and-research/transmission_k_12_schools.html 
3  https://www.cdc,gov/mmwr/volumes/70/wrimm7012e4,htm?s cid=mm7012e4 w 
4  https://www.cdc,gov/mmwr/volumes/70/wrimm7012e3,htm?s cid=mm7012e3 w 
5  https://www.cdc,gov/mmwr/volumes/70/wrimm7012e2,htm?s cid=mm7012e2 w 



Page 2— Ms. Randi Weingarten 

of. students and between adults is still recommended and supported by the evidence. CD.0 and the 
Department are prioritizing in our communications the critical importance of using the layered 
mitigation and prevention strategies. 

Following our commitment to update guidance when new science becomes available, CDC revised 
the Operational Strategy for K-12 Schools on March 19, 2021, to recommend physical distancing of 
at least 3 feet between students in classrooms (with universal use of masks) and provide clearer 
guidance when a greater distance (such as 6 feet) is recommended‘ Consistent and correct use of 
masks is critical to reducing risk of transmission in schools; this is particularly true for schools that 
use less than 6 feet between students in classrooms. The Department is updating COVID-19 
Handbook Volume 1: Strategies for Safely Reopening Elementary and Secondary Schools to align 
with the updated CDC guidance, and the updated guidance will continue to emphasize the 
importance of strict adherence to each of the mitigation strategies as you referenced in your letter,6. 

CDC's Operational Strategy for K7.12 Schools. presents a pathway to reopen America's schools and 
help schools remain open through consistent use of key prevention strategies‘ Layered strategies 
implemented concurrently provide the greatest level of protection. CDC recommends using a 
combination of five prevention strategies to prevent the spread of COVID.-19 in schools: 

1. Universal and correct use of masks 
2. Physical distancing 
3. Handwashing and respiratory etiquette 
4. Cleaning and maintaining healthy facilities 
5. Contact tracing in combination with isolation and quarantine, in collaboration with the 

health department and in accordance with applicable privacy laws 

Ventilation is another component of maintaining healthy environments and is an important COVID-
19 prevention strategy for schools and childcare programs.. CDC's Ventilation in Schools and 
Childcare Programs" provides ways to improve ventilation in schools or childcare programs, 
whether in a large building or in a home. Enhancing building ventilation is a prevention strategy 
that can provide an added layer of protection aimed to prevent transmission. The appropriate 
selection of ventilation strategies will be school-specific. and not necessarily dependent upon the age 
of the school building or its ventilation system‘ CDC's Ventilation in Buildings8 provides a list of 
considerations to improve building ventilation as part of a layered strategy to reduce exposures to 
SARS-CoV-2, the virus that causes COVID.-19. A list of frequently asked questions to aid selection 
and implementation of the considerations is also included‘ 

In addition, CD.0 has developed a K-12 Schools COVID-19 Mitigation Toolkit,9. which is designed 
for public health officials, K-12 administrators, school district officials, and occupational safety and 
health professionals to assess hazards and implement mitigation strategies to reduce the spread of 
COVID-19 in schools.. To protect students, teachers and staff, and the broader community, schools 
should consider implementing several of the recommended strategies, which will encourage 

'Schools' decisions about individual students with disabilities and adherence to mitigation strategies must be consistent 
with Federal disability law. See, the CDC's Operational Strategy for K-12 Schools and ED's COVID-19 Handbook 
Volume I: Strategies for Safely Reopening Elementary and Secondary Schools. 
https://www.cdc.govicoronavirus/2019-ncovicommunity/schools-childcare/ventilation.html  

8  https://www.cdc.gov/coronavirus/2019-ncovicommunity/ventilation.html  
9  https://www,cdc.gov/coronavirus/2019-ncovicommunity/schools-childcare/FINAL-0321420 B K-
12 Mitigation Too1kit508.pdf 
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behaviors that reduce the spread of COVED-19. The toolkit includes checklists to help K-12 
administrators and school staff to prepare facility reopening for in-person or hybrid classes and 
continued operations. Additionally, the Appendix B — Staff Protections section of the K-12 Schools 
COVID-19 Mitigation Toolkit describes an approach used to help reduce risk for staff by removing, 
eliminating, or isolating a hazard; changing the way people work; or protecting staff by using 
equipment, such as masks. 

Your letter requests additional information on distancing in more densely populated or older 
buildings. CDC has reached out to several large urban school districts to discuss collaborations to 
evaluate mitigation and assess effectiveness of prevention efforts as they look to reopen for in-
person instruction. Schools should reopen as soon as possible when it is safe to do so, and when 
they can strictly and consistently implement layered prevention strategies to minimize spread. 
Schools should adopt the recommended COVID-19 prevention strategies to the greatest extent 
possible. CDC's guidance provides options for schools, regardless of their resources or funding. 
Many of the recommended prevention strategies require minimal resources, and we have strong 
evidence that they reduce the spread of COVID-19. 

Your letter raises questions as to how teachers, paraprofessionals, and other staff move within the 
classroom and within small group settings‘ How CDC's recommendations are implemented will 
vary depending on local context, but as stated in the guidance, even when 3 feet or 6 feet of distance 
are maintained, strict adherence to the other mitigation strategies is critically important to ensure 
safe working and learning environments. We also understand your concern regarding the challenges 
that can come with the practice of concurrent teaching and will continue to look at this issue and 
where additional guidance might be useful. 

Finally, you also raised questions regarding when to reopen schools. As stated previously, CDC and 
the Department are committed to the safe reopening of schools and believe those decisions should 
be made at the local level based on the data available and the strict adherence to the mitigation 
strategies. The Biden administration is committed to helping schools reopen for in-person education 
as soon as possible. As part of the Administration's National Strategy for the COVID-19 Response 
and Pandemic Preparedness,1°  the U.S. Department of Health and Human Services (HHS) will 
invest $10 billion from the American Rescue Plan Act of 2021 to ramp up testing to help schools 
reopen" We recognize that updating the guidance regarding physical distancing requires different 
approaches to implement that may take time. The American Rescue Plan also provides more than 
$120 billion in funding for K-12 schools to safely and quickly reopen for in-person instruction 
while implementing mitigation strategies consistent with the CDC guidelines. 

Additionally, the Administration has called on U.S. states to prioritize COVID-19 vaccinations for 
school staff and childcare workers‘ On March 2, 2021, the HHS Secretary issued a Secretarial 
Directive directing all COVID-19 vaccination providers administering vaccine purchased by the 
U.S. government to make available and administer COVID-19 vaccine to those who work in pre-
primary, primary, and secondary schools, as well as Head Start and Early Head Start programs 
(including teachers, staff, and bus drivers).12  To help jurisdictions accomplish this, the Federal 

10 https://www.whitehouse.gov/wp-content/uploads/2021/01/National-Strategy-for-the-COVID-1.9-Response-and-

 

Pandemic-Preparedness.pdf 
I I https://www.bhs.gov/about/news/2021/03/17/biden-administration-invest-more-than-12-billion-expand-covid-19-

 

testing.btml  
12 https://www.,hhs.gov/sites/default/files/secretarial-directive-prioritization-covid-19-vaccines.pdf 
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Retail Pharmacy Program for COVID-19 Vaccination13  prioritized the vaccination of these groups 
during the month of March. This effort was successful, and, on April 6, 2021, CDC announced that 
nearly 80 percent of Pre-K-12 teachers, school staff, and childcare workers received at least their 
first shot of COVID-19 vaccine in March, according to the agency's latest estimates and survey 
data.14  In addition to their existing state and local COVID-19 vaccination sites, teachers and staff in 
pre-K-12 schools and childcare programs can sign up for an appointment at more than 16,000 
pharmacy locations participating in the program nationwide. 

Even after teachers and staff are vaccinated, schools need to continue prevention measures for the 
foreseeable future, including requiring masks in schools and physical distancing. We welcome 
additional conversation regarding the recommendation to provide a national checklist on school 
mitigation strategies and how that could be most useful‘ 

Sincerely, 

Rochelle P.. Walensky, MD., MPH. Miguel A.. Cardona, EdD. 
Director Secretary 
Centers for Disease Control and Prevention U.S.. Department of Education 

13  https://www.cdc.gov/vaccines/covid-19/retail-pharmacy-program/index.html  
14  https://www.cdc.gov/media/releases/2021/s0406-teachers-staff-vaccine.html  



Beth Antunez, Legislation 

From: Beth Antunez, Legislation 

Sent: Thursday, April 8, 2021 11:49 AM 

To: Garibay, Montserrat 

Subject: Re: Co-addressed letter: From American Federation of Teachers to Secretary 

Cardona and CDC Director Walensky -- CDC draft response attached 

Are you guys publicly releasing it? We probably will but wanted to know if you would do something publicly. 

Get Outlook for iOS 

From: Beth Antunez, Legislation <bantunez@aft.org> 

Sent: Thursday, April 8, 2021 11:28 AM 

To: Garibay, Montserrat 

Subject: Re: Co-addressed letter: From American Federation of Teachers to Secretary Cardona and CDC 

Director Walensky -- CDC draft response attached 

Thank you! 

Get Outlook for iOS 

From: Ga ribay, Montserrat <Montserrat.Garibay@ed.gov> 

Sent: Thursday, April 8, 2021 11:24 AM 

To: Beth Antunez, Legislation 

Subject: Co-addressed letter: From American Federation of Teachers to Secretary Cardona and CDC 

Director Walensky -- CDC draft response attached 

Beth, 

Here is the Co--addressed letter from Dr. Cardona and the CDC Director Dr. Walensky for Randi. Thank you for your 

patience. 

Please let me know us know if you want to discuss it. 

Kind Regards, 

Montserrat Garibay 

Senior Advisor for Labor Relations 

Office of the Secretary 

U.S. Department of Education 
I Montserrat.garibav@ed.gov 

This email has been scanned for spa m & viruses. If you believe this email should have been stopped by our 

filters, click here to report it. 

;b)(6) (b)(6) 



Beth Antunez, Legislation 

From: Beth Antunez, Legislation 

Sent: Thursday, April 8, 2021 11:54 AM 

To: Rosenblum, Ian; Garibay, Montserrat 

Cc: NEA Daaiyah 

Subject: Thank you! 

Thank you for taking the time to chat with our Florida affiliate. It was extremely helpful. 

Beth 



Garibay, Montserrat 

From: Garibay, Montserrat 

Sent: Thursday, April 8, 2021 1:49 PM 

To: Bilal-Threats, Daaiyah [NEA] 

Cc: Wick-Bander, Olivia [NEA] 

Subject: Re: Tomorrow 

Daaiyah, 

Yes. That works and thank you for taking the time to meet twice. They meetings have been super helpful. I 

really appreciate them. I agree with going to one meeting per week. 

The ESSER meetings were very helpful, thank you for helping put them together. 

Glad you are taking a break. I will be in touch with Alexis if we need anything. 

Gracias, 

Montserrat 

On Apr 8, 2021, at 12:37 PM, Bilal-Threats, Daaiyah [NEA] <DBilal@nea.org> wrote: 

? Hi Montserrat 

I'm thinking we can shift to 1 meeting per week given the number of other meetings. How 

would you feel if we kept the meeting at the beginning of the weekend canceled our Fridays? 

Also next week I hope to be on DCPS spring break. Alexis is on point in my absence if you need 

anything. 

I have also asked her to send you a draft description of the Cardona Townhall event which 

should come to you today. 

Please Forgive typos. Sent from my iPhone 



Meeting ID: 

Passcode: (b)(6) Find your local number: https://nea-org.zoom.us/ 

(b)(6) 

(b)(6) 

owickbander@nea.org 

Subject: 

Location: 

Start: 

End: 

Canceled: Weekly Check-in: Montserrat & Daaiyah 

https://nea-org.zoom.ushitb)(6) 

(b)(6) 

Friday, March 12, 2021 9:30 AM 

Friday, March 12, 2021 9:50 AM 

Recurrence: (none) 

Organizer: owickbander@nea.org 

Required Attendees: Garibay, Montserrat 

Daaiyah Bilal-Threats is inviting you to a scheduled Zoom meeting. 

Join Zoom Meeting 

https://nea-org.zoom.us/j/ 

 

(b)(6) 

Meeting ID: (b)(6) 

Passcode: (b)(6)  One tap mobile 
(b)(6) US (Tacoma) 

US (Houston) 

Dial by your locaton 
(b)(6) US (Tacoma) 

US (Houston) 

US (San Jose) 

US (New York) 

US (Washington DC) 

US (Chicago) 

 



Holmes, Alexis [NEA] 

From: Holmes, Alexis [NEA] 

Sent: Thursday, April 8, 2021 3:48 PM 

To: Garibay, Montserrat 

Cc: Bilal-Threats, Daaiyah [NEA] 

Subject: 4/21 Secretary Ca rdona-NEA Town Hall 

Attachments: 2021-04-10 Email Meet Cardona Invite.docx 

Hi Montserrat, 

Great seeing you today! 

I'm following up with you on the 4/21 town hall with Secretary Cardona. Would you happen to have a few 
minutes to touch base today or tomorrow? 

Attached you'll find a general email that we're planning to send Saturday to promote the event. Please let us 
know if you're ok with this. 

In addition, Daaiyah will be out next week on a well-deserved spring break and I'll be stepping in as the day-
to-day contact. 

Thanks so much and hope we can connect soon! 

Alexis Holmes 
Manager, Education Policy & Practice 
National Education Association 
aholmesnea.org 

[PP logo 



To EdAction, members and non-members 

Exclude 

 

From NEA EdAction 

Subject Invite: Meet Miguel Cardona (virtually) 

Pre-header Hear directly from the new education secretary about his priorities 

URL https://www.nea.oraresource-library/rsvp-meet-miguel-cardona-

 

virtually?ms=edaction&utm source=edaction&utm medium=email 

 

Meet Miguel Cardona 
(virtually) 

a conversation 

with the Education Secretary 

RSVP

 

[Sign Up)] 

First Name, 

You are invited to join NEA President Becky Pringle for an exclusive conversation with the new secretary 

of education, Dr. Miguel Cardona. 

They will discuss his experience in public schools, his vision for student opportunity and learning, and 

the Biden-Harris Administration's priorities for our public schools and institutions of higher learning. 

Secretary Cardona will also answer questions directly from educators, parents, and community 

members. You can submit a question when you register! 

RSVP to meet Miguel Cardona (virtually) on Wednesday, April 21 at 6:00 p.m. ET / 3:00 p.m. PT.  

The event will stream live on nea.org. 

We hope you'll take advantage to hear how the nation's top education official plans to address 

important issues facing students and educators coming out of the COVID-19 pandemic and beyond. 

In solidarity, 



The NEA EdAction Team 



Garibay, Montserrat 

From: Garibay, Montserrat 

Sent: Friday, April 9, 2021 11:53 AM 

To: Bilal-Threats, Daaiyah [NEA] 

Subject: Ed COVID-19 Handbook Volume II 

Attachments: reopening-2.pdf 

Daaiyah, 

Here is the Ed COVID-19 Handbook Volume II. 

httqs://www2.ed.govidocuments/coronavirusireobening-2.Ddf 

Please let me know if you have any questions. 

Thank you, 

Montserrat Garibay 

Senior Advisor for Labor Relations 

Office of the Secretary 

U.S. Department of Education 

I Montserrat.garibay@ed.gov ID)(6 ) (ID)(6) 



TES OF 

Volume 2 - 2021 OPEPD-10-21-02 

ED COVID-19 
HANDBOOK 
Roadmap to Reopening Safely and 

Meeting All Students' Needs 



U.S. Department of Education 
Dr. Miguel A. Cardona 
Secretary of Education 

Office of Planning, Evaluation and Policy Development 
Erin McHugh 
Acting Assistant Secretary 

April 2021 

This report is in the public domain. Authorization to reproduce it in whole or in part is 
granted. While permission to reprint this publication is not necessary, the citation should 
be U.S. Department of Education, Office of Planning, Evaluation and Policy 
Development, ED COVID-19 Handbook, Volume 2: Roadmap to Reopening Safely and 
Meeting All Students' Needs Washington, DC, 2021. This report is available on the 
Department's website at https://www2.ed.dovidocuments/coronavirustreopening-2.pdf. 

Availability of Alternate Formats 
On request, this publication is available in alternate formats, such as Braille or large 
print. For more information, please contact the Department's Alternate Format Center at 
202-260-0818 or via e-mail at alternateformatcenter©ed.qov. 

Notice to Limited English Proficient Persons 
If you have difficulty understanding English, you may request language assistance 
services for Department information that is available to the public. These language 
assistance services are available free of charge. If you need more information about 
interpretation or translation services, please call 1-800-USA-LEARN (1-800- 872-5327) 
(TTY: 1-800-877-8339), email us at Ed.Language.Assistance@ed.gov , or write to U.S. 
Department of Education, Information Resource Center, 400 Maryland Ave., SW, 
Washington, DC 20202. 
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Introduction 

Coronavirus Disease 2019 (COVID-19) has exacerbated existing inequities and inadequacies 
across a range of social structures, including our nation's education system. The pandemic has 
also had a more damaging impact on communities and people of color, including many who 
already faced health challenges. Congress has provided significant federal funding, including 
most recently through the historic American Rescue Plan Act of 2021  (ARP), to support the 
safe reopening of schools. However, this is the first of many steps ahead. For most schools, 
returning to the status quo will not address the full impact of COVID-19 on students' social, 
emotional, physical, mental health, and academic needs or the impact on educator and staff 
well-being. Approaches to school reopening must be designed in ways that meet the needs of 
students, educators, and staff. President Joe Biden has called on us all to consider how we can 
"build back better." Just as we continue to look to the evolving science as we work to reopen 
schools safely, so too should we turn to research and evidence, as well as the voices of 
students, educators, staff, and their families, to inform efforts to address the social, emotional, 
mental health and academic impact of COVID-19. 

With the passage of the ARP, states, districts, and schools now have significant federal 
resources available to implement evidence-based and practitioner-informed strategies to meet 
the needs of students related to COVID-19, including students most affected by the pandemic 
and for whom the pandemic exacerbated pre-existing inequities. This guidance document is 
intended to be a resource for States, districts, schools, and teachers as they reopen schools 
safely and support students. Separately, the Department will issue guidance on specific 
provisions of ARP statute and program implementation. 

Specifically, funding under ARP can be used to: 

• Implement COVID-19 prevention strategies to safely reopen schools and maximize in-
person instruction and that align with public health guidance, including upgrading school 
facilities for healthy learning environments; 

• Address the impact of lost instructional time by supporting the implementation of 
evidence-based interventions that respond to students' social, emotional, and academic 
needs; 

• Address the disproportionate impact of COVID-19 on students of color, students from 
low-income backgrounds, students with disabilities, English learners, students who are 
migratory, students experiencing homelessness, students in correctional facilities, and 
students in foster care; 

• Provide afterschool, or other out-of-school time, programs that address students' social, 
emotional, and academic needs; 

• Address the mental health needs of students, including through using funds to hire 
counselors and other staff; 

• Provide integrated student supports, including through the use of full-service community 
schools; 

• Provide students with evidence-based summer learning and enrichment programs, 
including through partnerships with community-based organizations; 

• Connect K-12 students to high-quality home Internet and/or devices; 
• Stabilize and diversify the educator workforce and rebuild the educator pipeline; 
• Provide children and youth experiencing homelessness with integrated student support 

services and assistance with attending school/participating in activities; and 
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• Provide for any activities allowed under the Elementary and Secondary Education Act of 
1965, as amended (ESEA), the Strengthening Career and Technical Education for the 
21st Century Act (Perkins V), and the Individuals with Disabilities Education Act (IDEA). 

These funds also provide an opportunity to address the most urgent needs of students, 
teachers, and staff while making the kinds of investments that build state, district, and school 
capacity in ways that sustain meaningful and effective teaching and learning. If well-invested, 
funding through ARP can help address gaps in educational opportunity and outcomes — not 
just during the COVID-19 pandemic, but beyond. 

As stated in Executive Order 14000, Supporting the Reopening and Continuing Operation 
of Schools and Early Childhood Education Providers,  every student in America deserves a 
high-quality education in a safe environment. The Biden-Harris Administration (Administration) 
believes strongly that returning to in-person learning as soon as possible is essential for all 
students and families. This is why the Administration moved quickly to release Volume 1:  
Strategies for Safely Reopening Elementary and Secondary Schools  of this COVID-19 
Handbook to aid educators in implementing the Centers for Disease Control and Prevention 
(CDC) Operational Strategy for K-12 Schools through Phased Prevention  (K-12 
Operational Strategy) by addressing common challenges and providing practical examples. 

As stated in Volume 1, the Administration acknowledges the unique impact of COVID-19 on, 
and trauma experienced by, underserved students, including students from low-income 
backgrounds, students of color, lesbian, gay, bisexual, transgender, and queer (LGBTQ )  
students, English learners, students with disabilities, migratory students, rural students, 
American Indian, Alaska Native, Native Hawaiian, and Asian American Pacific Islander 
students, students in foster care, students in correctional facilities, and students experiencing 
homelessness. The Administration recognizes that communities of color have borne a 
disproportionate burden of illness and serious outcomes from COVID-19 and require additional 
considerations. 

Volume 2: Roadmap to Reopening Safely and Meeting All Students' Needs is intended to 
offer initial strategies for providing equitable and adequate educational opportunities that 
address the impact of COVID-19 on students, educators, and staff, focusing on evidence-based 
strategies for: 

• Meeting students' social, emotional, mental and physical health, and academic 
needs, including through meeting basic student needs; reengaging students; and 
providing access to a safe and inclusive learning environment; 

• Addressing the impact of COVID-19 on students' opportunity to learn, including 
closing the digital divide; implementing strategies for accelerating learning; effectively 
using data; and addressing resource inequities; and 

• Supporting educator and staff well-being and stability, including stabilizing a 
diverse and qualified educator workforce. 

Within these areas, this volume shares underlying research, implementation recommendations, 
and considerations—with a focus on underserved students—and examples of practice. The 
U.S. Department of Education (the Department) is grateful to the more than 60 education 
organizations that shared research, recommendations, examples, and resources, as well as the 
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perspectives of students, families, and school staff members, that were used to inform Volume 2 
of the COVID-19 Handbook. These recommendations and resources were submitted through a 
Department email shared broadly as part of the Department's stakeholder engagement efforts 
and listed in Volume 1. The Department also hosted six listening sessions attended by more 
than 30 organizations to gather insights into challenges students, educators, and staff are facing 
and promising practices and to make recommendations to address the impact of COVID-19 on 
the school community. The research, recommendations, examples, and resources that the 
Department received will also help inform future guidance and resources issued by the 
Department. 

Funding under ARP may be used by states, districts, and schools to ensure that all students 
have access to the educational opportunities they need to succeed in response to COVID-19. 
The same way listening to the science will lead us out of this pandemic, we must listen to the 
researchers, the educators, the students and their families to lead us to a changed education 
system that is designed to build capacity, support systems of continuous improvement, and 
which at its core is committed to equity, adequacy, and the limitless potential of each and every 
student. 

Engaging the School Community 

As emphasized in Volume 1, as schools and districts work to develop and implement strategies, 
including those included in this Volume, engagement with educators and staff (including their 
unions), students, families, and the school community is key. School representatives should 
include, at a minimum, administrators, teachers, specialized instructional support personnel 
(e.g., paraprofessionals), related service providers, early childhood education providers, school 
counselors, school social workers, school psychologists, and nurses, as well as custodial 
personnel, transportation personnel, food personnel, and family services representatives. 

Strategic planning for the long-term recovery should include student and parent representatives, 
and individuals and organizations that represent the interests of students, staff, and parents with 
disabilities and limited English proficiency. To that end, schools and school districts should also 
conduct active and specific engagement with historically underserved students and families—
including parents of students of color, English learners, students with disabilities, American 
Indian, Alaska Native, and Native Hawaiian students, students in foster care, students in 
correctional facilities, and students experiencing homelessness. 

For example, in Oak Park, Illinois, a local non-profit organization, prior to COVID-19, created an 
approach to family engagement and partnered with parent teacher organizations leaders and 
the district's Culture and Climate Coaches to launch Come Together, family dinners where 
teachers, families, and students connect and work to identify and solve challenges in their 
school over the course of the school year. During the pandemic, the group successfully pivoted 
to online gatherings, reaching nearly 2,000 participants in effort to open dialogue over the issue 
of remote learning. In the remaining months of the school year, these virtual gatherings will 
focus on transitions and on-going support using community organizing strategies to intentionally 
reach all families. 

This engagement should begin early in the decision-making process and should be ongoing and 
collaborative. This will help to select strategies designed for systemic change that can build buy-
in and capacity at the local level for the long-term. 

6 



Legal Requirements 

Districts and schools can use funding under ARP to support the following strategies and 
interventions to address the impact of COVID-19, consistent with ARP requirements and the 
Uniform Guidance in 2 CFR Part 200. Other than statutory and regulatory requirements 
referenced in the document, the contents of this volume do not have the force or effect of law 
and do not bind the public and school communities. This document is intended only to provide 
clarity regarding existing requirements under the law or agency policies. Further, this document 
does not substantively address federal disability law, which requires schools to provide certain 
educational and related services to students with disabilities and to take an individualized 
approach to providing specialized instruction and related services, consistent with the student's 
individualized education program (IEP) developed under IDEA or plan developed under Section 
504 of the Rehabilitation Act of 1973 (504 plan), as appropriate. Additional guidance on these 
issues may be provided. For information on the rights of students with disabilities and schools' 
obligations, please refer to information provided by the Department's Office of Special 
Education and Rehabilitative Services and Office for Civil Rights. Please also refer to the U.S.  
Department of Education's COVID-19 Resources for Schools, Students, and Families. 

Legal Disclaimer 

This document contains resources (including links to those resources) that are provided for the 
user's convenience. Inclusion of these materials is not intended to reflect their importance, nor 
is it intended to endorse any views expressed or products or services offered. These materials 
might contain the views and recommendations of various subject-matter experts, as well as 
hyperlinked text, contact addresses, and websites to information that other public and private 
organizations created and maintain. The opinions expressed in any of these materials do not 
necessarily reflect the positions or policies of the Department. The Department does not control 
or guarantee the accuracy, relevance, timeliness, or completeness of any outside information 
included in these materials. For the reader's convenience, this document contains examples of 
potentially useful resources and methodologies states and localities use. Inclusion of such 
information does not constitute an endorsement by the Department or the federal government, 
nor a preference or support for these examples as compared with others that might be available 
and be presented. 
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I. Creating Safe and Healthy Learning Environments 
a. Meeting basic needs: providing school meals regardless of 

educational setting 

Healthy eating is important for child and adolescent growth, development, well-being, and 
academic performance. According to the National School Lunch Program, before COVID-19, 
about 22 million students received free or reduced priced lunches each day — providing them 
with access to this basic need. In fact, children consume as many as half of their daily calories 
at school. When the pandemic-related school closures began in March 2020, schools quickly 
realized that this could threaten or eliminate students' access to school nutrition services — 
even if districts used hybrid approaches to learning — and significantly affect schools' ability to 
meet this basic need. 

In response, the United States Department of Agriculture (USDA) provided flexibilities and  
waivers including allowing meals to be served in a drive-thru or walk-up setting, offered as "grab 
and qo" meals. Multiple meals (i.e., breakfast, lunch, snack, and dinner) can be provided as well 
as multiple days' worth of meals at a time, regardless of whether they are tied to an educational 
or enrichment activity, and meals can be provided to parents or guardians without the presence 
of a child. School districts have taken advantage of these flexibilities and established various 
creative food distribution models, including curbside distribution, home delivery, school bus 
route delivery, and delivery to accessible community locations (such as library parking lots) 
during remote or hybrid instruction. These new strategies enhanced schools' abilities to provide 
this critical resource to students and families. Information on waivers and flexibilities that have 
been approved can be found on the Child Nutrition Programs: COVID-19 Waivers by State  
webpage. 

As more schools plan for reopening, feeding and food distribution will continue to be essential. 
School nutrition staff, school nurses, and transportation staff are vital members of the district 
and school reopening teams. Where fewer meals have been provided, there might be less 
money from federal reimbursements and decreased revenue from a la carte services. School 
leaders should communicate with nutrition directors to assess how the meal programs are faring 
financially and plan for ways to address any challenges exacerbated by the pandemic, including 
using federal funding provided under the ARP, the Coronavirus Response and Relief 
Supplemental Appropriations Act (CRRSA), and the Coronavirus Aid, Relief, and Economic 
Security Act (CARES Act). 

As part of these plans, districts and schools will also need to implement COVID-19-related 
safety protocols for food distribution. CDC provides online resources for safely distributing 
school meals, either away from school or in school, including a checklist for school nutrition 
professionals for serving meals at school and strategies for reducing crowding, increasing 
ventilation, and serving grab and go meals. Detailed information on COVID-19-adapted school 
meal serving models and adapting school spaces can be found on CDC's Safely Distributing 
School Meals During COVID-19 webpage. 

Meal programs should be tailored to meet the local community and individual school needs. 
Learning about these needs might include conducting family surveys to inform distribution of 
meal kits (e.g., whether students pick up meals for a week or two days at a time, the time of day 
meals are available for pick up, and whether a grab-and-go service, delivery services, or some 
combination would be most effective) and ensure they are responsive to dietary restrictions. 
School leaders should design a variety of distribution meal schedules to ensure equity among 
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recipients. For example, following a consistent alphabetical format might place families with 
surnames in the second half of the alphabet at a disadvantage in terms of availability of food 
items. Meal service plans should ensure there is adequate staff available on a sufficiently 
flexible or extended schedule (with appropriate compensation or use of volunteers) to maintain 
services for hybrid or remote students (e.g., bagging meals, staffing grab-and-go sites), while 
also staffing kitchens for in-person students. 

As districts and schools plan for summer learning and enrichment programs, they should also 
develop a plan to provide meal programs in non-school settings. On March 9, 2021, USDA 
announced the nationwide extension of several waivers that allow all children to continue to 
receive nutritious meals during the summer and that allow for safe meal distribution sites that 
serve all children for free regardless of family income. These flexibilities have been extended 
through September 30, 2021. In addition, USDA is expanding the Pandemic Electronic Benefit 
Transfer (P-EBT) program to support families with lower incomes with children and replace the 
value of school meals missed when schools are closed. On January 22, 2021, USDA 
announced that it would increase the P-EBT benefit by approximately 15%. In addition, ARP 
expanded P-EBT through the 2020-2021 school year, as well as during summer months. 

As an example of how one state has approached this effort, the Tennessee School Safety 
Center established principles at the onset of the pandemic for developing a school meal plan. 
These principles include involving the community in school nutrition strategies, including 
community organizations, such as afterschool programs, shelters, local safety personnel and 
emergency managers, and transportation directors; identifying important safety protocols in food 
distribution, even after schools reopen; forecasting operational needs for 30, 60, and 90 days; 
organizing the work and determining clear lines of responsibility; and analyzing lessons learned 
during the pandemic and updating plans to incorporate those lessons learned. 

Meal planning should include an ongoing assessment of the needs of underserved students, 
including students not attending in-person instruction for the full five days per week, highly 
mobile students, such as students experiencing homelessness, migratory and foster youth, 
students who have become disengaged, and populations with limited food resources or 
restricted dietary requirements. 

Additional suggestions for meeting the nutritional needs of underserved students include: 

• Working with the state nutrition agency to determine how to provide students with free 
meals during afterschool and summer learning and enrichment programs, including 
through the USDA Afterschool Program and Summer Food Service Program. 

• Providing information and maps of meal sites in multiple languages and in multiple 
accessible formats (e.g., social media, flyers, phone calls, community listservs) and 
distributing information through partners (e.g., government agencies, local non-profit 
organizations, places of worship) taking into consideration that some families might be 
reluctant to access meal programs and services (e.g., families with a member without 
documentation). 

• Supporting families in accessing meals during hybrid learning and during non-school 
days, such as weekends and holidays. For example, through the P-EBT, funds are 
provided on pre-loaded cards to families of children who would normally receive free or 
reduced-price meals. 
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• Partnering with local food banks and pantries to provide boxes of groceries along with 
meals or with Child and Adult Care Food Program (CACFP) operators to offer CACFP 
foods along with meals. 

• Establishing school-based wellness teams comprised of representatives from 
administration, teachers, guidance, nursing, and support staff to ensure all families in 
need are identified and provided with resources to access food and meals. For example, 
team members could be assigned to families as "case managers" to identify specific 
needs and to ensure families have access to nutritious meals and food. 

• Where applicable and to increase the reach of services, decentralizing food preparation 
and distribution by activating multiple school kitchens and delivering meals to school bus 
stops or directly to students' homes. 

• Creating schedules that provide families with equitable access to food distribution and 
flexibility in schedule to provide time offerings that are conducive to working families. 
Food distribution should not be limited to school hours. 

• Provide flexible pick-up hours to maximize access to meals at strategically located meal 
pick-up sites. Provide meal packages with multiple days' worth of meals. For in-school 
meals, allow students access to breakfast meals even after the morning bell, including 
by allowing students to bring grab-and-go meals into the classroom. 

• Staffing delivery buses with school nurses, counselors, and social workers. School 
leaders should be mindful of the potential impact of enlisting police officers to assist with 
meal site logistics (i.e. the sight of police might elicit fear in some families). 

• Ensuring that liaisons for students experiencing homelessness and personnel serving 
students with disabilities have the information they need to ensure students can access 
food inside and outside of school and to provide training to school district staff or 
community members on identifying and serving students experiencing homelessness or 
students with disabilities. 

• Ensuring policies do not prevent or delay providing free meals to students due to unpaid 
fees. 
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b. Meeting the social, emotional, and mental health needs of students 

Many students have been exposed to trauma, disruptions in learning, physical isolation, and 
disengagement from school and peers, which negatively affects their mental health. Students 
learn, take academic risks, and achieve at higher levels in safe and supportive environments 
and in the care of responsive adults they can trust. However, the ongoing impact of COVID-19 
has contributed to student experiences that are far from universal — with underserved students 
experiencing a disproportionate burden of the pandemic. As a result, many students might 
require additional supports and interventions to take risks in their learning so they can achieve 
at higher levels. 

Homelessness, foster care, and juvenile justice are adverse experiences that might 
disproportionately affect students from low-income backgrounds, students of color, English 
learners, and students with disabilities. These adverse experiences may also create unique and 
severe barriers to access and participation in programs and services. School leaders, 
educators, and staff who work with students with these backgrounds should acknowledge the 
intersectionality (the overlapping identities) among these groups. This framing will help 
educators understand the multiple layers of disparities and complexities encountered by 
impacted students and the mobile and changing nature of homelessness, foster care, and the 
juvenile justice system and the disproportionate impact that COVID-19 has had on these 
students. 

Research on the science of learning has established that while adverse experiences can have 
profound effects on students, learning environments and conditions can be designed in ways 
that that can help students overcome these effects and thrive. This research also shows that 
social, emotional, identity, cognitive, and academic development are all interconnected. 
Improving academic outcomes for students requires nurturing each of these areas of 
development in ways that are asset-oriented and personalized to meet students where they are 
as they return to school. For example, California provides resources for creating asset-based 
approaches to teaching, such as culturally responsive pedagogy. 

While there is concern regarding the impact of lost instructional time as it relates to student 
academic performance, meeting the social and emotional needs of students must be 
foundational to efforts to improve academic outcomes for students. The teaching of social and 
emotional skills can be woven into how teachers design instruction and the kinds of learning 
opportunities they provide to students. Such learning can be developed through explicit 
instruction in social, emotional, and cognitive skills (including intrapersonal and interpersonal 
skills, conflict resolution, and decision-making) and integrating social and emotional skills, 
habits, and mindsets within classroom lessons and activities. For example, Baltimore City Public 
Schools built upon existing social and emotional learning implementation efforts and developed 
social emotional learning (SEL) lesson plans aligned with grade groupings and weekly themes 
around compassion, connection, and courage. 

Key evidence-based practices that maximize students' social, emotional, and academic benefits 
include: 

• Creating a framework for meeting students' social, emotional, and academic needs; 
• Building strong and trusting relationships among students, families, and educators; 
• Establishing safe, positive, and stable environments; 
• Explicitly teaching critical social, emotional, and academic skills; 
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• Actively engaging students in meaningful and culturally and linguistically relevant 
learning experiences rooted in high academic expectations for all students; 

• Providing supportive and specific feedback to encourage skill growth across all domains; 
• Providing access to support from guidance counselors, psychologists, and trusted staff 

members; and 
• Establishing building-level wellness teams to address the SEL needs of both students 

and staff. 

While a schoolwide approach benefits all students, school-based mental health professionals, 
such as counselors, social workers, and psychologists might need to provide additional and 
more intensive support to students with the most urgent needs that have been caused or 
exacerbated by the pandemic. A multi-tier system of supports (MTSS) framework, like positive 
behavioral interventions and supports, relies on a continuum of evidence-based practices 
matched to student needs. The tiers provide an increasing amount of support and intervention 
moving from support provided to all, then to some, and finally providing the most intensive 
support to a few. Successful approaches to MTSS begin with leadership teams who (1) meet 
regularly to collect student data through ongoing screening to determine student needs; (2) 
monitor student progress; and (3) analyze school-wide data to address emerging or new needs 
to add or adjust personnel to provide additional services and expertise. 

Supporting student voice and choice in how they learn, often referred to as "student agency," 
should also be considered as part of the work ahead. For example, an educator in Allentown,  
Pennsylvania, describes using scaffolding to allow students to engage in a productive struggle, 
giving students the tools to design their own learning, and being purposeful about also 
developing collaboration skills. Providing opportunities for students to express themselves and 
make decisions about their learning after experiencing a stressful year with many factors out of 
their control can instill a connectedness with self and others. 

SEL can encourage self-awareness and mindfulness, which may ultimately translate to more 
thoughtful and engaged citizens who feel a sense of duty to their communities.' For example, 
classroom activities can include writing letters, discussing with peers how the last few months 
have impacted them, journal writing, poetry, artwork, music, or other creative outlets. The Social 
Justice Humanitas Academy in Los Angeles uses councils as part of their school's advisory 
classes to build community and create space for "the practice of listening and speaking from the 
heart." During this time, students and teachers take turns sharing the positive and difficult things 
happening in their lives. 

With this mindset, educators can consider how civics education can be an important lever to 
bridge the social and emotional competencies learned in school to empower students as 
citizens who are equipped with the critical thinking skills to create a better society. Robust civics 
education that includes youth participatory action research and opportunities for activism on 
issues students care about may benefit all students, and in particular has the potential to 
engage and uplift students of color, LGBTQ+ youth, students with disabilities, and those from 
immigrant or low-income communities who face barriers to civic participation. 

A districtwide or schoolwide approach to meeting social, emotional, and mental health needs 
that is responsive to the trauma of COVID-19 and grounds itself in equity can help all students 
feel seen and valued. It is important for educators to recognize that social and emotional 
competencies can be expressed differently across cultures, especially considering that young 
students of color are living through, witnessing, and making sense of historic moments in 
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American history and their place in it. Schools are microcosms of society; therefore, culturally 
responsive practices, intentional conversations related to race and social emotional learning, 
and helping students understand the skills they are building in school, are the foundation for 
participating in a democracy and should be anchor tenets in building a schoolwide system of 
educational opportunity. 

To support students' social and emotional learning as schools reopen, educators are 
encouraged to: 

• Measure social and emotional well-being through the use of engagement surveys; 
• Provide time for regular check-ins with students and families; 
• Implement restorative circles or "mindful moments" that provide students with space to 

self-regulate emotions; 
• Establish morning or closing meetings, or other rituals within each school day; and 
• Provide opportunities for student voice to be represented in classroom or school 

decision-making. 

School communities implementing a social emotional approach on a schoolwide basis for the 
first time, or that are in the early stages of this work will need to consider how to provide 
extensive professional development for educators on how to effectively implement programs 
alongside other school staff, such as school counselors and afterschool staff to ensure 
coordination and appropriate support. This work is important to the whole school community, 
and every member of the community has a role in upholding and maintaining a safe, inclusive, 
and welcoming school community. 

The Department will be providing additional information on how to meet the social, emotional, 
and academic needs of students in future guidance documents and technical assistance 
opportunities. 

Supporting Student Mental Health Needs 

In addition to meeting the social and emotional needs of students, schools should also be 
prepared to meet the mental health needs of their students. There is no question that COVID-19 
has taken a toll on the mental health of many students. For example, data from CDC shows that 
the proportion of student emergency department visits related to mental health has increased 
dramatically during the pandemic. A National Association of Elementary School Principals 
survey reported in December that 84% of elementary school principals are very concerned 
about student mental health needs and 68% report that they do not have sufficient school-based 
mental health professionals to adequately meet those needs.2  Further, during the pandemic, 
since many underserved students rely on school-based mental health services, it is likely that 
many went without these mental health services if their schools were not able to provide 
telehealth services. 

An example of a state-wide mental health program is the SafeUT program in Utah. The free 
app, SafeUT, is a statewide service that provides real-time crisis intervention to youth through 
live chat and a confidential tip program from a smartphone. All educators, students, and families 
are encouraged to download the app. Licensed clinicians in the 24/7 Crisis Line call center 
respond to all incoming chats and calls by providing supportive or crisis counseling, suicide 
prevention, and referral services. They can help anyone with emotional crises, bullying, 
relationship problems, mental health, or suicide-related issues in a private, nonthreatening 
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open-access way. 

Students from low-income backgrounds, students of color, students with disabilities, and English 
learners often face barriers to diagnosing and treating mental health issues that reach beyond 
whether there are services available. For students of color, mental health issues are often more 
likely to be met with discipline rather than to be treated.3  Even when mental health support is 
provided, it may not be used. The under-representation of people of color in the medical 
profession along with a history of institutionalized racism in medicine has led to a distrust among 
many toward the medical system and might prevent students from wanting to use services 
provided. Some students whose first language is not English face language barriers that affect 
the quality of care that they receive which may make them reluctant to access care. Students 
with sensory or communicative disabilities might also face barriers, such as inaccessible 
technology or the limited availability of mental health professionals with sign language skills, that 
affect the quality of care they receive. Native American students traditionally have had higher 
rates of depression than their peers, and a lack of culturally competent care is a barrier to 
effective treatment.4 

These students are most likely to be living in communities that have been hit hardest by COVID-
19, and their schools are more likely to have been closed longer for in-person learning versus 
schools in more affluent communities, leading to even greater needs for supports. Thus, it will 
be especially important for school communities reopening to develop and operationalize a plan 
for conducting mental health first aid, mental health screenings, and procedures for referral. To 
support these efforts, district and school leaders are encouraged to examine the ratio of school 
counselors, social workers, and psychologists to students in schools and develop a plan to meet 
recommended ratios for each if they are not met already. Schools can spend ARP funds to meet 
any of these needs. 

Students with disabilities who are eligible under IDEA or Section 504 of the Rehabilitation Act of 
1973 (Section 504), regardless of the student's disability classification, can also receive a range 
of mental health-related services, such as counseling services, psychological services, and 
social work services in schools, if included in their IEP or 504 plan, as appropriate. 

It is also important to consider how states, school districts, and school staff can all work together 
to help destigmatize mental health support so that students feel comfortable and safe in 
reaching out or receiving the services. Students of color are more likely to report that they do 
not feel they can reach out to a teacher or counselor if they need mental health support.5  Thus, 
building trusting relationships among educators, staff, and students and their families is 
essential. To the extent possible, states, districts, and schools can align and agree on shared 
goals for student mental health. For example, New York state issued reopening guidance that 
required all school districts and schools to establish a comprehensive developmental counseling 
plan; establish an advisory council of students, parents, teachers, and school mental health 
professionals; and provide professional development to all school staff on how to help students 
develop coping and resiliency skills. 

To help remove the stigma and ensure students can access mental health programs when they 
are available, the American Psychological Association recommends school leaders and 
educators: 

• Share educational resources with staff and students that provide a better sense of what 
mental health means; 
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• Talk about mental health and allow students the opportunity to speak openly about life, 
school, the future, and anxiety; and 

• Let students know they are not alone and that others are going through similar situations 
and provide them the time needed to heal. 

The Department will also be releasing guidance with further information and resources on 
supporting the mental health needs of students, with a focus on underserved students. 

c. Providing all students with access to a safe and inclusive learning 
environment 

The academic disruption COVID-19 has caused has been traumatic for students and their 
families, educators, and staff alike. For significant portions of two academic years, what it 
means to be "in school," and the routines, expectations, and norms associated with those 
routines, have been vastly different from what most students have ever experienced. School 
leaders, educators, and staff should ensure physically, socially, and emotionally safe 
communities that prioritize creating environments that support students and respond to the 
trauma experienced by many students as school buildings reopen for in-person instruction. It is 
almost certain that some students in every school will require supports to address the isolation, 
anxiety, and trauma they have experienced. 

As more schools reopen for in-person instruction, districts and schools are revisiting their 
approach to school safety and inclusiveness, including discipline policies to ensure that those 
implemented are designed to best support and respond to students — including students with 
disabilities — returning to in-person instruction after the extended absence due to COVID-19. 
Research increasingly shows that school safety and discipline practices that create and sustain 
safe, stable, positive, inclusive, and identity-safe learning environments for all students are more 
effective in meeting students' social, emotional, physical and mental health, and academic 
needs than zero tolerance exclusionary approaches.6 Further, safe and inclusive schools can 
provide the support required to reengage those students most disconnected from school during 
the pandemic. 

For example, public school systems' role is critical in the lives of students experiencing 
homelessness, because they are often the only source of identification of, and main source of 
support for, physical and mental health, social, and emotional needs. Students experiencing 
homelessness are often left disconnected from critical support when schools are closed, offer 
very limited programs, or do not provide transportation. 

Locating Absent Students and Reengaging Disconnected Youth 

Some researchers estimate 3 million students have either been absent from or have not been 
actively participating in remote learning since the beginning of the pandemic.' These students 
were more likely to be English learners, students with disabilities, students in foster care, 
students experiencing homelessness, students from low-income backgrounds, Native American 
youth, and migratory students. LGBTQ+ students, especially those who are Black or Native 
American, are more likely than others to be homeless. The reasons for their absences or lack of 
access to instruction or support are varied. Native American, Black, and Latinx youth in 
particular were least likely to have consistent connections to high-speed broadband to 
participate in remote learning.8 
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Access to integrated student support has also been a challenge. A recent federally funded study 
that examined a nationally representative sample of websites from 3,511 traditional public 
schools, charter schools, and private schools found that the most extensive academic 
instruction and resources were aimed at the general population, with English learners and 
students with disabilities receiving less support.9  Because of the difficulty of implementing 
services remotely, English learners lost opportunities to practice language skills with others, and 
many students with disabilities lost opportunities to receive required academic instruction or 
related services, such as orientation and mobility training; speech, physical, or occupational 
therapy services and other individualized supports while at home that they would have received 
while attending school in person.1° 

No matter the reason for their absences, school district officials should work quickly to locate 
and reengage students who are chronically absent or disengaged. These efforts should be 
undertaken in a non-punitive manner; punitive actions include not promoting students to the 
next grade, failing them in a course, directing parents to truancy court. Schools should also 
consider the unique challenges for adolescents created by COVID-19 as they design their 
approaches to reengagement. Many adolescent students might have new family responsibilities 
as a result of the pandemic, such as having to help support the family financially or care for a 
family member. In these instances, additional flexibilities should be provided. 

Practice has shown that personal outreach is a promising way to reengage students and their 
families. Personal outreach to students should be conducted by a school official rather than law 
enforcement or school-based police because the presence of law enforcement or school-based 
police might cause confusion or be unintentionally intimidating. For example, Hillsborough 
County Schools in Florida had more than 7,000 students missing at the start of the 2020 school 
year. They sent social workers on a door-knocking campaign to homes, hotels, motels, and 
shelters; created social media pages in Spanish to reach their majority Latinx student 
population; and shared COVID-19 dashboards to help parents make informed decisions about 
sending their children back to school. District leaders also held virtual community meetings, 
further establishing transparency that promoted trust. By December 2020, Hillsborough County 
Schools had located all but 300 of their students. 

In Green Cove Springs, Florida, high school leaders used one-on-one conversations to allow 
families to openly voice their reopening worries and create dialogue to address community 
concerns about returning to in-person instruction. Other school districts, such as Oakland  
Unified in California, provided stipends to teachers who spent time outside their regular working 
hours to locate and reengage students who were chronically absent. 

Another example of supporting students experiencing homelessness is the work the Ohio 
Department of Education did to repurpose funding under the McKinney-Vento Education for 
Homeless Children and Youth program. Ohio repurposed state activity funds to provide more 
funds to school districts and provided guidance on how school districts could further support 
homeless liaisons in meeting the needs of a population that likely increased. 

To support students from migratory families, the states that have reported success in locating 
students have Migrant Education Program recruiters who have flexible work hours during the 
week, weekends, nights, and during the summer and who are assigned to specific campuses. 
These staff have the freedom to canvas the community and work sites in search of agricultural 
workers and to visit families in their homes. 

16 



One example of how partnerships are being formed to support efforts to reengage students after 
COVID-19 disruptions is the partnership between City Year, an AmeriCorps program that works 
with under-resourced schools across the country, and the Everyone Graduates Center at Johns 
Hopkins University. This partnership aims to help educators quickly establish practices that 
strengthen students' connection to school and has supported an Action Community  of schools 
in Colorado, Florida, New York, and South Carolina. This community developed and shared a 
resource intended to increase a student's sense of school belonging and engagement. 
Strategies included building fun routines such as choosing a class theme song to mark key 
moments in the school day to motivate students and ensuring break time for physical 
movement. With the types of outreach strategies highlighted in this section and a spirit of unity, 
students and their families can feel a stronger connection to their school communities to recover 
from a tumultuous year. In addition to reintegrated communities, such strategies may also assist 
state educational agencies to determine a more accurate enrollment count for funding allocation 
purposes by the start of the 2021-2022 academic year. 

Building Safe and Inclusive Learning Environments 

According to recent data from the 2021 National Assessment of Educational Progress (NAEP) 
School Survey released by the Department's Institute of Education Sciences (IES), while an 
increasing number of schools are offering full-time in-person instruction, there are significant 
disparities in who is accessing in-person instruction among students by race and ethnicity. 
According to data from February 2021, more than half of all Black, Latinx, and Asian fourth 
graders learned in a fully remote environment, with Asian students at the lowest rate of in-
person learning at 15%. By comparison, in the same time frame, about a quarter of white 
students learned fully remotely, and about half of white students learned in-person full-time. The 
work of safely reopening schools and reengaging students includes recognizing that even as 
schools continue to reopen, some Black, Latinx, and Asian families across the country might be 
more hesitant to send their children back to school for a variety of reasons, including those 
related to safety. Understanding why some students of color are choosing to not return when 
presented with the option of in-person learning is critical as schools are working to reengage 
these learners. 

Even while data shows remote learning has largely been detrimental to student academic 
achievement, some families have expressed hesitation to return to in-person learning, citing 
reasons related to physical, mental, and emotional safety and beyond. While there is no singular 
study that captures the representative views of all families, some families have provided a 
variety of reasons for not yet returning to in-person learning. For example, some Asian families 
report fears that their children will experience peer pressure or other harassment for the 
pandemic based on their race. For some Black students, pre-pandemic school exclusion, 
among other factors, may impact Black families' willingness to return students to in-person 
instruction. Pre-pandemic, Black students made up 15% of the public school population but 
represented 39% of students suspended, an overrepresentation of 23 percentage points.11  In 
addition, while students have been away from in-person learning, many have experienced 
additional health, economic and social traumas: people of color are more likely to have 
experienced the loss of loved ones due to the pandemic, hunger due to lay-offs of family 
members, and the stress of additional care-taking responsibilities or juggling a job while in 
schoo1.12 

Although students are protected from racial discrimination in schools under Title VI of the Civil 
Rights Act of 1964, students and families still experience racism and implicit bias in their lives in 
and out of school. Efforts to reengage students of color can be supported by directly working to 
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address any longstanding feelings of distrust resulting from students' and families' of color 
experiences in school prior to the pandemic and that may have been exacerbated by events of 
the last year in and out of the school context. Educators and staff should provide safe, 
welcoming, and inclusive learning environments as they start to rebuild trust, reengage 
students, and recover from the impacts of COVID-19. For example, schools can start to 
reengage through surveys, personal outreach, or forums to hear directly from students and 
families. 

One way of building that trust can be ensuring that school policies and practices do not further 
perpetuate racial disparities. This includes reexamining the use of exclusionary discipline 
practices which have a disparate impact on students of color who are frequently disciplined 
more harshly than their white peers, especially for subjective offenses. School leaders should 
consider adopting strategies previously mentioned such as wrap-around services, mental health 
counseling, social emotional learning, culturally and linguistically inclusive curriculums, and a 
school-wide multi-tiered system of support. All students should feel safe and welcomed in their 
school communities.13  This also includes creating identity-safe classrooms and schools that 
support our students who are LGBTQ+. 

School and district leaders set the tone for school culture and climate. Educators and staff 
should use evidence-based strategies to create and sustain school safety and discipline policies 
that take a holistic, non-punitive, and non-exclusionary approach to support students' academic 
needs and address their trauma. They should consider using federal funding to provide 
professional development to help educators and staff build more equitable and inclusive 
approaches to school climate, especially as they work to reengage students in their safe return 
to school. A national survey of elementary school principals just before the pandemic found that 
school climate and social-development-related professional development were the most 
requested topics for professional development. The pandemic has made the need to ensure 
safe school climates even more critical than before. Investing in high-quality professional 
development to support the implementation of these practices should be considered.' 

While providing intentional opportunities to develop student social and emotional skills, covered 
in more detail in the previous section, is critically important to the work ahead, educators and 
staff will also need tools to understand and effectively respond to student trauma. Adopting a 
schoolwide trauma-informed approach can help to meet students where they are, particularly for 
those coming from families experiencing unemployment, loss of family and friends, and the 
collective grief and burden of systemic racism, including the upheavals of the past year. This 
work begins with providing high-quality professional development for all educators and staff on 
trauma-informed care and teaching practices. Resources on trauma-informed practices and 
other approaches to ensuring safe and inclusive learning environments can be found at the 
Department's Safer Schools and Campuses Best Practices Clearinghouse. 

Professional development for all educators and school staff should support individuals in 
identifying and addressing bias in themselves and in their communities, and help school teams 
to replace exclusionary discipline practices with social and emotional supports best suited to 
address the impacts of COVID-19, including restorative justice approaches, social emotional 
learning, and positive behavioral intervention and supports. Positive discipline practices should 
acknowledge the lived experience of all students, including implementing culturally inclusive 
dress codes that do not perpetuate gender stereotypes, and creating an environment that 
promotes belonging. 
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J 

Physically Healthy Learning Environments 

As described in Volume 1 of the COVID-19 Handbook, CDC recommends five key prevention 
strategies for safely reopening schools: 

1. Universal and correct wearing of masks; 
2. Physical distancing; 
3. Handwashing and respiratory etiquette; 
4. Cleaning and maintaining healthy facilities, including proper school ventilation; and 
5. Contact tracing in combination with isolation and quarantine, in collaboration with 

guidelines from relevant state, local, territorial, and tribal health departments. 

These strategies work best in combination and school districts should do what they can to 
address other infrastructure issues, such as ensuring that preexisting ventilation, roofing, and 
plumbing needs do not inhibit healthy learning environments as students return to school 
buildings full-time. 

Building administrators, in particular, should be in communication with the custodial team daily 
to ensure recommendations for cleaning and disinfection of the facility are being followed and to 
address any concerns proactively. Principals should make it a habit to tour the building to 
monitor cleaning and provide remedies in areas of need. This may include, but not be limited to, 
changing or expanding custodial schedules to maximize cleaning, augmenting the budget to 
ensure necessary supplies and staff are readily available, and communicating cleaning 
protocols to families to assuage concerns regarding spreading the virus that causes COVID-19. 

The importance of well-ventilated spaces extends beyond preventing the spread of COVID-19. 
Many students are in dilapidated school buildings with windows that do not open; outdated 
heating, ventilation, air conditioning (HVAC) systems that are costly to replace or update; and 
other environmental dangers such as mold and leaks that contribute to poor air quality. A 1996 
U.S. Government Accounting Office report found that 15,000 schools were circulating air unfit to 
breathe.15  Unfortunately, not much has changed with respect to poor air quality in schools 25 
years later. Last year, based on a study completed just before the pandemic, the renamed 
agency, the U.S. Government and Accountability Office (GAO), estimated that 4 in 10 school 
districts across the country need to replace their HVAC systems in at least half of their schools, 
representing about 36,000 schools nationwide that need HVAC updates.16  Not only do poor 
physical conditions exacerbate health problems in a pandemic disproportionately affecting 
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communities experiencing poverty and communities of color, those health problems cause 
students to miss school, negatively affecting academic achievement.17  States and school 
districts should do all they can to ensure school facilities are healthy so as not to further 
perpetuate these inequities. 

District and school leaders in these communities face difficult funding decisions, but mental and 
physical health and wellness and learning will suffer if students, educators, and staff learn and 
work in environments that make or keep them sick. If schools are unable to bring their HVAC 
systems up to the relevant recommended health and safety standards (e.g., CDC supported  
standards) in the short-term, there are cost-effective prevention strategies such as air filter and  
cleaners that can be used in the interim. Educators can look for opportunities to get students 
outside to the extent practicable, including outdoor recess, periodic mask breaks, and learning 
time in nature. Some New York City schools have converted blacktop roofs normally reserved 
for physical activity into outdoor classroom spaces when the weather permits. Many schools in 
more temperate climates, like Arizona, have opened outdoor learning classroom spaces for use 
by all grade levels and all subject areas. Providing clean air quality in every school is a 
commitment that state and local agencies aggressively work to meet. It should also be a part of 
state and district cross-agency efforts to ensure that beyond the school doors, students and 
their families live in communities with clean air. 

Ensuring physically healthy environments includes more than just upgrades to ventilation. The 
2020 GAO report found that 54% of school districts need to replace multiple building systems 
that include roofing and plumbing, for example. At least a quarter (26%) of the country's school 
districts need to update or replace at least six systems in many of their schools. Access to safe 
drinking water and water for cooking purposes was not guaranteed in all public schools prior to 
the pandemic. For school districts with older school buildings and plumbing systems, officials 
will need to be mindful of stagnant water from prolonged shutdowns and may need to test to 
ensure clean water for safe handwashing and drinking, among other health concerns.18  Roofing 
and ceiling damage that allowed for leaks, moisture, and falling debris in schools prior to the 
pandemic did not provide safe learning and working environments for students and staff and will 
be especially critical to address. 
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II. Addressing Lost Instructional Time 
a. Accelerating learning through instructional approaches, tutoring, and 

expanded learning time 

Initial research shows the disproportionate impact of the pandemic on the achievement of 
students who were already underserved, including students of color. Recent studies have used 
fall 2020 assessment data to measure the extent to which lost instructional time is affecting 
student performance. A comparison of fall 2020 Northwest Evaluation Association (NWEA) 
Measures of Academic Progress Growth assessment data to fall 2019 data found that students 
in grades 3-8 performed similarly in reading to same-grade students in fall 2019, but about 5 to 
10 percentile points lower in math. In addition, the study found that most students had made 
some learning gains in both reading and math since spring 2020; however, gains in math were 
lower than average compared to prior years.19  Another study similarly found that achievement 
gaps that existed prior to the pandemic persisted over the past year, and in some cases 
widened.' Researchers also noted that some students have become disengaged from 
schooling, so the results of these assessments might not include data for those students. 

Accelerating learning provides opportunities for students to learn at grade level rather than 
through tracking or remediation, which can narrow educational opportunities for students and 
might lead them to become disengaged. Acceleration builds on what students already know as 
a way to access new learning. Studies have shown that when students tie background 
knowledge to new information, they are better at making inferences and retaining the new 
information more effectively.21  Collaboration between any partners providing additional support 
to students and classroom educators is critical. Schools and districts should organize 
programming in a way that allows time for ongoing two-way communication. Learning 
acceleration focuses on quickly diagnosing gaps in critical skills and concepts that may impede 
students from accessing grade-level coursework. Acceleration provides instruction in prior 
knowledge and teaching prerequisite skills that students need to learn at a pace that allows 
students to stay engaged in grade-level content and lays a foundation for new academic 
vocabulary. 

Educators face three key questions in determining the most appropriate interventions for 
acceleration: 1) where is each student in their mastery of critical skills and concepts, 2) what 
interventions are most effective, and 3) when will accelerated learning take place? Regarding 
the last question, learning acceleration can take place before, during, or after school; on 
weekends; during school breaks; or over the summer. Schools may incorporate accelerated 
learning into electives and expanded learning time to provide more time in school to address 
challenging subjects. This section will address four approaches, each of which can be used in 
combination with the others: 

1. In-school acceleration; 
2. Tutoring programs; 
3. Out-of-school time programs; and 
4. Summer learning and enrichment. 

To determine appropriate evidence-based intervention models, schools should consider the 
extent of the need for acceleration; available resources and staff to support interventions; family 
input; and existing partners, such as community organizations, that could support the 
intervention. 
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In-School Acceleration 

To address lost instructional time, educators are encouraged to think differently about time, 
grade-levels, and collaboration. Key approaches include: 

• Ensuring educators and grade-level teams have time to learn new instructional  
strategies for acceleration and to coordinate to ensure that students learn without relying 
on remediation or pull-out instructional practices. That is, instructors (and partners or 
tutors, as feasible) can provide needed supports for students within the context of grade-
level work and within the classroom setting; 

• Using high-quality assessments, such as diagnostic and formative assessments that 
provide timely information to help educators know where to focus for particular students. 
Educators should differentiate instruction without tracking students or serving them 
inequitably; 

• Asking teacher leaders and district instructional leaders to identify critical content (e.g., 
"priority" or "power' standards) on which to focus. To avoid overwhelming students, 
focus on the most essential knowledge and skills, particularly the content that is 
foundational to subsequent grade levels. One resource for teaching and learning during 
the COVID-19 pandemic includes additional information on this concept; 

• Making time for teachers to collaborate across grade levels. Educators might need to 
realign their focus in spring, summer, and fall 2021, and as necessary beyond, to help 
get students back on track; 

• Supporting educators in using approaches to acceleration that prioritize engaging 
students and peer collaboration, including through project-based learning and 
opportunities for students to support each other in their learning; and 

• For highly mobile students, when they enroll in a new school or district, securing a 
student's records and connecting with a counselor or teacher from the sending school to 
ensure the student is quickly enrolled, placed in the correct grade, and awarded credits 
for work already completed. 

At the system level, education leaders are encouraged to consider whether to pursue an 
expanded day, week, or year to provide additional instructional time. While each of these 
approaches has the potential to benefit students, the extra time should be used effectively, 
including providing students with access to a well-rounded education and opportunities for 
enrichment, and staff should be adequately supported and compensated. 

COVID-19 has also impacted  the number of students matriculating from high school to 
postsecondary education. There are a number of strategies that high schools can implement to 
support the successful transition: 

• Leverage data and technology to facilitate enhanced college advising,  summer bridge  
programs, assistance to students and families in navigating the financial aid process, and 
other activities with a track record of improving postsecondary access and success. Districts 
should emphasize outreach and engagement efforts toward first-generation college students 
which can be conducted in partnership with community-based organizations. 
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• Support dual enrollment and early college high schools, which studies show increase 
postsecondary preparation and enrollment. These programs can serve as effective 
mechanisms at exposing high school students to college course-taking, providing a college 
reengagement strategy for students who are at risk of not continuing to postsecondary 
education upon high school graduation. Research suggests these dual or concurrent 
enrollment experiences must be well-designed with scaffolded supports to ensure equitable 
experiences and outcomes for all students. 

• Provide college and career pathways that integrate rigorous academic coursework, career 
and technical education, work-based learning, and support services. Evidence from multiple 
approaches to college and career pathways, such as Career Academies, Linked Learning, 
and P-Tech, demonstrates they increase preparation for postsecondary education among 
other outcomes. Work-based learning can enhance student engagement which is especially 
important during the COVID-19 recovery as many students have been disengaged from 
learning. 

• Support students in completing their Free Application for Federal Student Aid (FAFSAO) 
form which is the first step students and families can take in accessing federal dollars for 
postsecondary education. In addition to federal student aid, submitting the FAFSA form also 
can unlock opportunities for aid from some states, postsecondary institutions, and private 
organizations. 

High-Quality Tutoring 

One strategy that districts can also use ARP funds for is tutoring. Because ARP funding is 
available to be spent through September 2023, districts will be able to hire and retain tutors for 
the critical time when students will most need assistance. Tutoring can be an effective 
intervention for a wide range of students if implemented in particular ways. High dosage tutoring 
(i.e., tutoring that is provided consistently by well-trained tutors or educators at least 3 days per 
week for at least 30 minutes at a time in groups of 5 or fewer students), led by a certified 
teacher or a paraprofessional, and conducted during the school day tends to have the largest 
impact.22  When scheduling tutoring during the school day, schools should do so in a way that 
ensures students still receive instruction on core content and have opportunities for enrichment. 
For example, tutoring could take place during study hall or flexible periods, during independent 
practice portions of a class, or as a complement to instruction in partnership with the classroom 
teacher. 

One example of statewide use of tutoring is being provided by the Louisiana Department of 
Education, which is encouraging tutoring for all students, recommending that it occur in high-
dosages (at least 30 minutes 3 times per week), and providing comprehensive materials aligned 
to state academic standards through the Accelerate program. In 2007, four studies reviewed by 
the Department's What Works Clearinghouse found that peer tutoring had positive effects on 
English language development for English learners. By contrast, less formal, inconsistent 
tutoring, that is held in larger groups unconnected with classroom content is unlikely to help 
students. 

Most recently, a study from the University of Chicago Education Lab shows that personalized, 
intensive tutoring can double or triple the amount math high school students learn each year, 
increasing their grades and reducing course failures in both math and other subjects. The 
program included in the study reflects the previously described features of effective tutoring. 
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Provided to students in the Chicago Public School system, 9th and 10th grade students received 
45-50 minutes of personalized math instruction in groups of two students per tutor. Tutors 
worked closely with teachers, students, and families, complementing in-classroom learning to 
help students meet grade-level standards. The study shows that these student learning gains 
persisted over time and increased achievement in other courses. Investments in these kinds of 
approaches to tutoring can be particularly effective in addressing the impact of COVID-19. 

Evidence-informed tutoring practices checklist23 
The best available evidence suggests educators should: 

Use trained educators as tutors. Tutoring works best when led by teachers, paraprofessionals, 
teaching candidates, recently retired teachers, or highly trained tutors who receive a stipend 
(e.g., AmeriCorps members) and when time for planning and collaboration is provided with the 
classroom teachers. 

Wherever possible, conduct tutoring during the school day. Tutoring programs that take place 
during the school day appear to have the largest effects. Afterschool tutoring programs have 
also been shown to have positive, although smaller, effects. 

Provide high dosage tutoring each week. For example, programs that included frequently (e.g. 
daily or at least 3 sessions per week) of at least 30-50 minutes work best. The youngest 
students (e.g., early childhood through first grade) benefit from increased weekly sessions. 

Align with an evidence-based core curriculum or use an evidence-based program and 
practices. Take specific actions to support student learning, including using quizzing, asking 
deep explanatory questions, spacing learning over time, incorporating worked example 
solutions with problem-solving exercises, connecting and integrating abstract and concrete 
representations of concepts, and combining graphical representations — like figures and  
graphs — with verbal descriptions.24 

Emphasize attendance and focused worktime during out-of-school tutoring. Experts have 
suggested that afterschool tutoring programs may have shown smaller effects than in-school 
programs because less tutoring occurs. However, out-of-school time programs can be 
effective. To promote the best results, ensure these programs provide high-dosage tutoring. 

Out-of-School Time Programs 

To support students, districts and schools have long offered programming before and after the 
regular school day, as well as on weekends or during school breaks. These programs may help 
students get back into an educational routine; feel connected to their peers, schools, and 
instructors; augment instruction of academic content they may not yet have mastered; and 
provide enrichment opportunities. 

Funds from programs like the Nita M. Lowey 21st Century Community Learning Centers Grant  
Program and ARP can be used to support high-quality afterschool programs, with the goal of 
providing students with important opportunities for academic support and access to enrichment 
opportunities that help develop social, emotional, and leadership skills. These benefits are 
particularly important to students from low-income backgrounds, students who are struggling, 
and students at risk for later academic disengagement. High-quality afterschool programs have 
demonstrated positive effects on student math and language arts achievement, and programs 
strongly rooted in the school context can also have a positive impact on school-related student 
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outcomes, including greater self-confidence, increased civic engagement, better school 
attendance, improved high school graduation, and decreased delinquency.25 

To best accelerate learning, out-of-school time programs should include evidence-based 
approaches. Programs ideally: 

• target students needing additional support (including using information provided by 
diagnostic assessments); 

• have certified teachers deliver the academic instruction; and 
• engage the students in using experiential instruction that incorporates hands-on 

activities, project-based learning, enrichment, and field trips. 

Elementary students in particular might need supervision for independent academic work to 
improve their academic achievement. Strong out-of-school time programs have been found to 
have a positive effect on skills for both elementary and secondary students.26  Aligning 
instructional curriculum in out-of-school time or summer school programs with in-school material 
is important. Consistent attendance in high-quality programs is also needed for students to 
benefit.27 

Summer Learning and Enrichment Programs 

Summer learning programs can offer another opportunity to accelerate learning, especially for 
those students most impacted by disruptions to learning during the school year. Schools and 
districts should design programs that work best in the local context and reflect the 
characteristics that evidence suggests lead to successful summer programs. These 
characteristics include: programs are voluntary, full-day lasting 5 to 6 weeks, include 3 hours of 
language arts and mathematics taught by a certified teacher each day, and include enrichment 
activities and experiences. Research points to the potentially positive benefits of strong summer 
programs. A longitudinal study of summer programs showed students who participated in the 
summer programs that were reviewed received some benefits in mathematics; however, 
students with high rates of attendance who attended programs for consecutive summers 
experienced the greatest learning gains. The amount and quality of instruction influenced the 
academic benefit, with the highest benefits to students attending programs with high-quality 
instruction provided by a certified teacher and high academic time on task.28 

Summer learning programs should also be designed to meet the social and emotional needs of 
students and provide them with engaging and enriching experiences. Camps can also play a 
role in summer learning, depending on the design and quality of the experience. Local leaders 
should reduce barriers (e.g., transportation, cost, enrollment process) to attending high-quality 
summer camps, which might support academic, social, emotional, and health outcomes, 
particularly for underserved children and youth. For example, in Illinois, a local nonprofit used 
grant funding to build on an existing afterschool program to include a summer program in 
partnership with the library, a local university, the school district, and other community partners 
in a program called "A new kind of summer school." The model prioritizes relationships with 
students, using daily restorative circles, student-led projects on social justice, and daily 
enrichment activities. 

For older students, these opportunities can include a work-based learning or community service 
component. Leaders can look for opportunities to partner with high-quality mentorship or 
workforce training programs to help reengage disconnected youth. Creating more pathways for 
underserved youth to participate in high-quality enrichment serves a dual role in many 
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communities in the summer for youth who, in some cases, face additional challenges in their 
home or community.29  Purposeful strategies to reengage disconnected youth through youth 
violence reduction programs, mentorship, and strengthening youth skills through workforce 
engagement and training, also have the potential to reduce community violence. For example, 
the "Becoming a Man" mentorship program based out of Chicago with chapters in other cities 
and supported by the My Brother's Keeper Alliance, provides small-group youth counseling and 
teaches young people how to de-escalate and manage violence-prone situations. The program 
decreased violent crime-arrests by 45% and increased high school graduation rates by 12% to 
19%.39 

A parallel small group counseling program for young women who have witnessed or 
experienced violence, "Working on Womanhood" uses a trauma-informed approach to teach 
social emotional competencies. Student participants report a decrease in depression and 
increase in self-confidence.31  Program providers should offer the necessary supports to ensure 
all students have access to these programs, including students with disabilities, English 
learners, students from low-income backgrounds, and students experiencing homelessness, 
who, for example, made need transportation support. 

Cross-Cutting Acceleration Implementation Considerations 

In addition to the considerations identified regarding the individual approaches noted above, the 
following apply across interventions: 

• Partner with families. Give family members specific resources and strategies to 
support their children's learning, consistent with legal requirements to communicate in a 
language and format they can understand. For example, ourBRIDGE for KIDS in North 
Carolina focuses on supporting immigrant and refugee families, with assistance that 
includes translating COVID-19 resources into many languages. Other programs 
incorporate parent classes focusing on nutrition, computer literacy, career development, 
or college preparation; 

• Ensure there is a tangible benefit for students. For older students, this could mean 
offering course credit; providing career exploration; arranging for pre-employment 
transition services for students with disabilities, as applicable; and offering 
apprenticeships or internships; 

• Focus on relationships. Sustained and strong adult-student relationships can result in 
higher attendance and better student outcomes; 

• Include enrichment opportunities that support social, emotional, and academic 
development. The activities provided can include tutoring and homework help, along 
with a broad array of enrichment activities ranging from science, technology, 
engineering, and mathematics (STEM) activities, career and technical programs, youth 
development, physical fitness and health education, and arts programs; 

• Make programs free, inclusive, and supportive of families. Programs should not 
charge fees for families to participate, should include free transportation and meals, and 
be available to students with disabilities, English learners, and other underserved 
students; 
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• Provide flexibility to increase access. For example, summer programs can be 
provided in full-day or partial day options, with flexible drop off and pick up times. If 
students can only participate in afterschool or summer programs for some of the time, 
this kind of participation should be allowed for and supported. 

• Scale up existing programs that have demonstrated results. Enrichment activities 
and experiences might be provided by community partners. Consider partners that 
already have existing programs that have benefitted students and work with them to 
support afterschool, weekend, and summer enrichment opportunities for students 
enrolled in these programs; 

• Build in frequent program assessment and evaluation. Continuous quality  
improvement and frequent evaluations of the program assist the providers in analyzing 
and making improvements to better provide students with engaging opportunities that 
improve their lives. Use early warning indicator systems to identify students with the 
greatest needs (see section on "Using data about students' opportunity to learn to help 
target resources and support"); and 

• Implement policies that support the enrollment, placement, and credit accrual for 
students who are highly mobile. For example, school districts could award partial 
credit for courses that a student might have finished partially before moving and allow 
flexibility around certain "required" courses or offer a waiver if a comparable course was 
completed in a previous school/state. 

It is important to note that strategies like in-school acceleration, tutoring programs, out-of-school 
time programs, and summer learning and enrichment are supplemental instruction and cannot 
replace a program of special education and related services based on a student's IEP and the 
decisions of the IEP Team. Similarly, these types of strategies cannot replace the special 
education and related services and other supports included in an IDEA-eligible student's IEP as 
determined by the student's IEP Team or the regular or special education and related aids and 
services documented in a 504 plan, or the decisions made by a group of people who are 
knowledgeable about the child, the meaning of evaluation data, and placement options as 
required by Section 504. 

In addition, inclusion of students with disabilities in district or schoolwide interventions to 
address lost instructional time does not relieve a district of its responsibility to make 
individualized decisions required under the IDEA about needed special education and related 
services for a student with a disability. These could include providing extended school year 
services as defined in IDEA when determined necessary to ensure that the student maintains 
the skills necessary for the student to receive a free appropriate public education (FAPE) if 
educational services are not continued during periods when school is not in session, such as 
the summer. Similarly, Section 504 requires schools to make individualized decisions about 
services needed for a student with a disability. Consistent with IDEA and Section 504 and 
respective applicable standards, students with disabilities might be entitled to additional 
instruction and services, often referred to as compensatory services to make up for any skills 
that might have been lost if it is individually determined that the student was unable to receive 
FAPE, as a result of the closure of school buildings during the COVID-19 pandemic. 
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b. Supporting equitable access and effective use of technology 

Before COVID-19, schools across the country were at different stages in learning how to 
leverage technology to support teaching and learning. However, COVID-19 required a sudden 
and complete shift to hybrid and remote learning for most schools. As schools continue to 
reopen and look beyond COVID-19, technology will continue to play an important role in 
instructional design and learning both in and out of the classroom. As we work to move forward 
from the current crisis-driven use of technology, we should continue the work of supporting 
educators in learning how technology can be effectively used to support diverse learners and 
provide school and district leaders with flexible models to support learning wherever it occurs. 

Unfortunately, too many students, including English learners, students of color, students in rural 
or tribal communities, and students from low-income backgrounds, have less access to the 
internet, digital devices, and high-quality, technology-enabled learning experiences focused on 
inquiry, collaboration, and content creation.32  Expanding access to the internet and devices (the 
digital access divide) without also addressing the divide in how technology is used (the digital 
use divide) runs the risk of proliferating low-quality learning experiences for students. Likewise, 
attempting to provide high-quality technology-enabled experiences without addressing the 
digital access divide runs the risk of amplifying existing inequities. To effectively bridge both 
digital divides, we must improve the entire digital learning system by addressing both how 
students have access to devices and connectivity, and how those devices are leveraged by 
educators to create high-quality learning experiences. 

The digital access divide runs deep. A June 2020 report from Common Sense Media found that 
up to 16 million K-12 public school students live in households either without an Internet 
connection or without a device adequate for remote learning at home. The digital access divide 
is more pronounced in rural communities and for Black, Latinx, and Native American 
households.' In rural communities, internet service providers (ISPs) often choose not to build 
and maintain expensive fiber networks to geographically remote locations with low population 
densities due to the limited return on investment. In urban communities, there is documented 
evidence of "digital redlining," where ISPs invest in building fiber infrastructure in wealthier 
neighborhoods, while under-investing in the broadband infrastructure in low-income 
communities, resulting in low-income broadband users with more expensive, slower access.' 
Consistent access to broadband can also be a challenge for families who are experiencing 
homelessness and lack a permanent address or who are highly mobile.35 

Disparate connectivity results in significant consequences for educational opportunities and 
outcomes. According to one study, "Students who do not have access to the Internet from 
home, or who are dependent on a cell phone alone for access, perform lower on a range of 
metrics, including digital skills, homework completion, and grade point average."36  Families with 
low incomes tend to be more smartphone-dependent and often lack access to connected 
devices, such as tablets or laptops, or assistive technology for students with disabilities, that are 
required for more robust technology-supported learning opportunities.37  For example, students 
with disabilities served under IDEA or Section 504 who have been learning remotely might not 
have been able to access the same assistive technology devices and services they would 
receive if they were attending school in person. 

The digital use divide is often under-emphasized but also runs deep. The presence of devices at 
schools alone does not make an instructional system effective or accessible to individual 
students. While hard to quantify, there has been evidence of inconsistent or misguided 
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technology integration for some time. Using technology for instruction without integrating it with 
strong instructional practice is likely to widen inequities in student opportunities and outcomes. 
For example, studies have shown that even when devices are available at school, students from 
low-income backgrounds and students of color tend to receive instruction that leverages 
technology for routine drills focused primarily on repetition with lower levels of adult support, 
whereas students in higher income schools experienced technology as a creative and playful 
medium.' While we have limited insight at a national scale into the kinds of instruction that 
students received over the last year, there is evidence to suggest that the instruction provided to 
students from low-income backgrounds and students of color through technology was less 
authentic and engaging.39 

As schools reopen and move to use more technology-based solutions, it is likely that these 
inequities could be exacerbated if particular attention is not given to the quality of the 
technology-enabled experiences. Any effective use of technology must be part of a coherent 
model of instruction aligned to instructional goals that addresses any inequities in student 
access. 

To help close the digital access and use divides as schools reopen, districts, and schools are 
encouraged to: 

• Set clear goals and aggressive timelines for providing all students with access to high-
speed broadband, devices, and accessible technology they can use when school is not 
in session. Districts and schools should conduct ongoing needs assessments, including 
through the use of student surveys, to determine the extent to which students have 
access to high-speed Internet and devices and the quality of that access. For example, it 
is important to know whether a student only has home access through a cellular data 
plan, which might be subject to data caps that increase cost and slow down service once 
the cap is reached. It is also important for schools to know whether each student has a 
dedicated learning device, or if a student is sharing one device with other family 
members; 

• Set standards for digital learning that are integrated into the broader learning experience 
and create learning plans based on those standards. For example, some groups have 
worked to provide model standards for student learning. Wyoming provides an example 
of how one state has created a research-based Digital Learning Plan for student-
centered digital learning and implementation; 

• Provide extensive professional development opportunities for educators that support 
improvements in instructional design and empower them to effectively use technology to 
support student learning. Research shows technology is most effective when it is 
integrated into instruction, and activities are designed by teachers for students to 
explore, learn, and create. Recent studies have found that teacher professional learning 
in technology is the most significant predictor of the type and quality of classroom 
technology use by students, suggesting that providing effective training to teachers can 
help close the digital use divide. Education technology coaches and school librarians  
can also provide ongoing support for educators in adopting and implementing new 
learning technologies; 

• Use technology in ways that support students who are performing at different levels — 
which may be an even more common occurrence when students return to in-person 
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instruction — in part by leveraging technology to support one-on-one or small group work 
with students and by using student-centered learning models (e.g., competency-based 
education,4° project-based learning ,41  universal design for learning42). A video of Eastern 
Senior High School in Washington, D.C., demonstrates how educators can use 
technology to use their own time more purposefully in the classroom and implement 
instructional approaches that allow for student self-direction, personalization, and 
collaboration. Another example is the Lindsay Unified School District in California, where 
more than 90% of students are from families with low-income backgrounds and 41% are 
English learners, which has seen steady and significant gains in academic performance 
by using technology to create learner-centered, inquiry-based, and personalized learning 
opportunities for students; and 

• Engage families in effectively using technology by providing support, such as tutorials, 
on the use of technology and platforms provided by the school. Consider partnering with 
trusted community-based organizations to provide technology support and digital literacy 
training for families in their home language. Technology can also be used to support 
parent-teacher engagement and can be a good way to get information to parents as well 
as support student learning. 

Schools must also ensure that English learners and students with disabilities have equitable 
access to content provided by the school's technology or as part of the school's educational 
program. To support English learners, for example, districts and school should provide 
multilingual technological support and ensure that rich curricular content is available on devices 
in multiple languages. Federal disability law requires that students with disabilities receive all of 
the education benefits provided by technology in an equally effective and equally integrated 
manner as their peers. Schools can build accessibility features for students with disabilities into 
their technology by ensuring that websites and documents are compatible with screen reader 
software and providing accurate captioning or embedded sign language interpreting for video 
content. This might also include leveraging technology for IEP team meetings to ensure that 
parents understand the proceedings at the meeting if, for example, a parent requires a sign 
language interpreter or printed materials in accessible formats for someone with visual 
impairments. Further, when developing, reviewing, or revising an IEP for a student with a 
disability, the IEP Team must consider whether the child requires assistive technology devices 
or services in order to receive a free appropriate public education. States and school districts 
must ensure that assessments are compatible with assistive technology devices. 
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c. Using data about students' opportunity to learn to help target 
resources and support 

While schools and districts work to ensure a physically safe learning environment, they should 
work just as urgently to understand students' social, emotional, mental health, and academic 
needs and identify strategies to address those needs. Data on student performance, as well as 
data on the context for that performance, can help schools and districts to fully understand 
student needs, strategies to address them, and how best to target resources. 

One way to better understand the context for student performance is by considering the 
opportunities that students have to learn. The use of opportunity to learn (OTL) indicators 
"generally refers to inputs and processes within a school context necessary for producing 
student achievement of intended outcomes."" The Institute for Democracy, Education, and  
Access at the University of California, Los Angeles includes as examples of OTL indicators 
qualified teachers, clean and safe facilities, up-to-date books and quality learning materials, 
high-quality coursework, and school conditions that provide students with a fair and equal 
opportunity to learn and develop critical knowledge and skills. 

Research emphasizes that data on OTLs serves a critical role in identifying student needs, 
particularly when considered alongside student performance indicators, and targeting 
resources." States and districts should consider prioritizing OTLs that are related to student 
outcomes in understanding where increased investments could be made. For example, 
research has documented the relationship of preschool participation and student outcomes." 
Another study' examining districts in California in which students performed better than 
expected on California's statewide assessment describes the OTL indicators associated with 
the performance of students in these districts, including teacher preparedness (using 
credentialing and experience as proxies for teacher preparedness) as key predictors of student 
performance. Additional research highlights high schools that have developed International 
Baccalaureate (IB) curricula to provide opportunities for accelerated coursework to students for 
whom such opportunities did not previously exist.' 

Educators, policymakers, and researchers have long sought to make better use of data to drive 
instructional decision-making. When paired with other data, including data on student 
achievement, OTLs can provide information for local recovery efforts, including the targeting of 
resources and the selection of evidence-based practices demonstrated to improve student 
outcomes. 

In addition to data on school funding, including per-pupil expenditures, evidence-based OTL 
indicators can be used to identify where improvement is needed and where to target 
intervention, resources, and supports. These can include, among others, measures of student 
access to: 

• A safe, healthy, and inclusive learning environment. Measures can include: 
o Chronic absenteeism rates; 
o Discipline rates, including in-school and out-of-school suspension (including 

multiple suspensions and length of suspensions), and expulsion rates; 
o Data from student, staff, and family surveys; and 
o The ratio of students to nurses, counselors, social workers, and psychologists, 

and access to integrated support services. 
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• Access to qualified and supported educators. Measures can include: 
o Educator certification (e.g., full certification in the area assigned, additional 

certifications such as National Board Certification); 
o Educator experience; 
o Educator effectiveness; 
o Educator chronic absenteeism and turnover rates; and 
o Educator supports such as mentors, induction programs, evidence-based 

professional development, and leadership opportunities. 

• High-quality curricular and instructional design. Measures can include: 
o Internet access (in school and at home) and student device ratios (e.g., 1:1); the 

quality of remote learning (e.g., engagement with high-quality curricula and 
instructional materials); and educator access to personalized, job-embedded 
professional learning opportunities on the effective use of technology; 

o Advanced course participation and completion, including in Advanced Placement 
(AP), IB, dual enrollment, and early college programs, gatekeeper courses, and 
high-quality STEM and career and technical education pathways; 

o Culturally and linguistically responsive curriculum designs; 
o The adoption of high-quality diagnostic assessments to inform instruction; and 
o Access to project-based, experiential learning opportunities that meet the 

individualized needs of students. 

In addition, to better understand where and how resources should be targeted as schools 
reopen and beyond, states, districts, and schools should: 

• Use locally collected data, in accordance with applicable law, to determine whether 
different subgroups of students who have been historically underserved are participating 
in in-person instruction proportionate to their enrollment in the school and school district 
and, if they are not, conduct enhanced, ongoing active and specific outreach and 
engagement, including to school communities where broad concerns exist; 

• Disaggregate any new data that is collected at the state or local level in addition to data 
included in the Statewide Accountability and Improvement System as required by ESEA, 
including by student subgroup, consistent with data standards and privacy protections, 
including the Family Educational Rights and Privacy Act (FERPA). Data can also be 
disaggregated by classroom and grade level to better target supports, unless doing so 
reveals students' personally identifiable information. When looking at the data, districts 
and schools are encouraged to not equate low numbers or percentages of students from 
high-need populations with low degrees of need. For example, after reviewing its data on 
students experiencing homelessness and migratory students and finding few such 
students enrolled, the district and school should take steps to identify and provide 
needed services to these students and to ensure that their data are accurate; 

• In addition to collecting data from OTL indicators, as students return to school, conduct 
an initial assessment of student access to learning opportunities during school closure 
and their well-being consistent with applicable privacy protections, including the 
Protection of Pupil Rights Amendment. For example, this can include collecting and 
reviewing data on student engagement in "risk behaviors," as defined by CDC, and 
providing universal screening for anxiety, depression, and post-traumatic stress. 
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Additional contextual data relevant to student well-being can include community COVID-
19 cases, death rates, and economic impact; 

• Clearly establish how frequently data will be collected and analyzed and identify who 
has, and is legally permitted to have, access to which data and for what purposes. This 
can be supported through data dashboards that are designed to provide a 
comprehensive set of OTL and student outcome data across the state and its districts 
and schools. Data dashboards can also include data on systemic inequities that extend 
beyond student, teacher, and school-level data. For example, states, districts, and 
schools can collect, report, and use additional data on racial equity within the school 
system. These efforts can also be supported by existing state longitudinal data systems, 
which are designed to help districts and schools make data-driven decisions from 
preschool through college and the workforce; 

• Establish early warning indicator (EWI) systems to promote targeted engagement 
strategies and recovery planning. EWI systems can track attendance, assignment 
completion, and grades. When viewed at the classroom and student level, this data can 
strengthen a school's ability to provide specific and timely interventions; 

• Collect data on the successful transitions of students from preschool into K-12, between 
middle and high school, and between high school and postsecondary education. For 
example, schools with a 9th grade can use on-track indicators to assess how well 
students are making the transition into high school. To support a smooth transition 
between high school and postsecondary education, districts can provide enhanced 
college advising that can help students navigate the financial aid process and select a 
postsecondary institution that is the best match for them. Districts can also employ 
strategies to ensure students are prepared for college, such as summer bridge 
programs, and partner with local college access programs to ensure students accepted 
into college actually enroll; 

• Assess current processes for determining who has access to advanced courses in an 
effort to continually expand access, including through targeting resources to increase 
course offerings (including ensuring teachers received the professional development 
necessary to provide these courses) and providing universal screening to expand 
access; 

• Ensure that interrupted instruction due to COVID-19 does not narrow students' 
opportunities for advanced coursework, which might include determining student access 
to these courses, waiving certain requirements to enroll students in these opportunities, 
and providing students with access to these courses over the summer or providing 
additional course offering to make up for lost opportunities; 

• Help parents and caregivers understand students' progress by sharing information on 
student opportunities to learn and academic and other progress. One approach to 
providing information to parents and caregivers is by creating parent portals that provide 
information (including training and tutorials on how to access and use data) to parents in 
accessible formats for people with disabilities and in a language parents can understand 
to ensure meaningful access; and 
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• Support shared decision-making regarding how resources should be targeted that 
includes superintendents, school leaders, teachers and staff, students, parents and 
caregivers, and community-based organizations. Shared decision-making is an 
opportunity to reassess how schools are funded, what resources are available, how they 
should be allocated, and the effectiveness of those allocations for improving educational 
opportunity and outcomes. This should include targeting resources in ways that build 
district and school level capacity and support systems of continuous improvement. For 
example, the Regional Educational Laboratory (REL) Northeast & Island's Continuous 
Improvement in Education: A Toolkit for Schools and Districts, provides an overview of 
continuous improvement processes in education and offers tools and resources that 
educators can use to implement continuous improvement processes in their own schools 
and districts. 
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d. Addressing resource inequities 

By virtually any measure, students in communities experiencing poverty and districts that serve 
a high proportion of students from low-income backgrounds and students of color are afforded  
fewer resources than those in districts that serve fewer students from families with lower 
incomes or students of color. A substantial body of research documents inequities in per-pupil 
funds across and within states and districts.' Other research focuses on inequities in the 
distribution of practices and personnel that enrich students' academic experiences and have the 
potential to positively affect student achievement, including advanced coursework," access to 
gifted and talented programs,' and strong teaching, leadership, and support.' Recovering from 
the impact of COVID-19 will be incredibly difficult if the resource inequities that existed prior to 
COVID-19, and which have only been further exacerbated, are not addressed. 

Allocating resources in ways that advance equity and ensuring they are adequate for providing 
the opportunities and supports students need to succeed is particularly important as we recover 
from the disparate impact of COVID-19 on communities of color and communities experiencing 
poverty. Addressing the many dimensions of resource equity, including equitable and adequate 
school funding, access to a well-rounded education, well-prepared, effective, and diverse 
educators and staff, and integrated support services, can begin to mitigate the impact of 
COVID-19 on schools and students and can close long-standing gaps in educational  
opportunity. 

ARP includes several key fiscal equity provisions intended to advance equity and adequacy. 
The "maintenance of effort" provisions require that states maintain support for elementary and 
secondary education in fiscal years (FY) 2022 and 2023 at least at the percentage of the state's 
overall spending used to support education averaged over FYs 2017, 2018, and 2019. The 
"maintenance of equity" section requires that school districts and schools serving high 
concentrations of students from low-income backgrounds are protected from disproportionate 
cuts in state and local funding during FYs 2022 and 2023. In addition, in FYs 2022 or 2023, a 
state may not reduce state funding (as calculated on a per-pupil basis) for any highest poverty 
district below the level of funding (as calculated on a per pupil basis) provided to that district in 
FY 2019. These maintenance of equity provisions are crucial, but they only prevent 
disproportionate or deep cuts — they do not stop budget cuts from occurring altogether. Because 
states and districts are making decisions about where to target federal, state, and local 
resources and how they should be used, this is an opportunity to do so in ways that advance 
equity and adequacy in educational opportunity. 

Equitable and Adequate School Funding 

School finance reforms that reduce inequity and inadequacy have been shown to improve 
students' academic outcomes.52 In the wake of the pandemic, states and districts have a historic 
opportunity to consider the way they make resources available to students and what changes 
they can make to improve equity and adequacy for the long term. 

There is precedent for making significant change in the wake of an economic downturn. 
Following the Great Recession, some states, such as California and Rhode Island, undertook a 
re-evaluation of how their schools were funded and began working towards new finance 
systems that targeted additional funding to the students and communities furthest from 
opportunity and who are experiencing the cumulative effect of schools that have been 
underfunded decade after decade. The current crisis can serve as a call to action for states to 
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address, in some cases, long-standing disputes regarding funding for education. Adopting more 
equitable funding formulas is an opportunity to direct additional financial resources to schools in 
ways that account for the additional support students may need (such as students with 
disabilities and students experiencing homelessness), and promoting practices that help high-
need schools recruit and retain qualified educators. How these resources are used is as 
important as where they are targeted. Funding provided under ARP, as well as state and local 
resources, can be invested in evidence-based strategies that have been shown to improve 
outcomes for students. 

Providing a Well-Rounded Education 

As students continue to return to in-person instruction and educators and staff work to address 
the impact of lost instructional time and reengage students, it is important students have access 
to an enriched and well-rounded education to support these efforts. ESEA defines a well-
rounded education as including not only core academic subjects, such as reading or language 
arts and mathematics, but also disciplines such as writing, music, arts, computer science, and 
career and technical education. A well-rounded education supports the success of learners of all 
ages, from young students who need rich context as they begin "reading to learn" to students in 
high school preparing for college and careers. 

Unfortunately, not all students have access to well-rounded educational opportunities and 
COVID-19 has only served to further limit those opportunities. Prior to the pandemic there were 
clear differences in opportunities and access for underserved students compared to their peers 
throughout their educational careers (e.g., elementary school gifted and talented programs, 
eighth grade algebra coursework). The lack of availability of these courses—or access when 
they are provided—affects later opportunities (e.g., dual enrollment, AP, and IB courses).53  The 
National Academies of Sciences, Engineering, and Medicine panel proposed a series of 
indicators and measures that can identify disparities in students' access to opportunities for a 
well-rounded education, including disparities in "access to and enrollment in rigorous 
coursework...curricular breadth... [and] high-quality academic supports."54 

In order to recover from the impact of COVID-19 and reengage students after more than a year 
of disruption, districts and schools should work to address inequities in access to a well-rounded 
education and can look to some of the following evidence-based practices for increasing student 
access to a well-rounded education: 

• The Arts Education Partnership's ArtsEdSearch. Supported by the National Endowment 
for the Arts and the Department, this website focuses on arts education program 
outcomes; 

• The National Academies of Sciences, Engineering, and Medicine panel reports on 
implementing STEM programs, including Teaching K-12 Science and Engineering  
During a Crisis, Successful K-12 STEM Education, Science and Engineering for Grades 
6-12, and English Learners in STEM Subjects. These reports provide specific examples 
of state, district, and school practices that can promote STEM learning; and 

• ED's What Works Clearinghouse offers summaries of effective programs, products, 
practices, and policies across a range of topics, including career academies and dual  
enrollment programs that are designed to promote success in high school and the 
transition to college. 

When implementing evidence-based practices in support of a well-rounded education, leaders 
should consider the following three factors: 
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1. The extent to which important opportunities are widely available and for which students. 

• States, districts, and schools can, in accordance with applicable law, regularly and 
consistently use disaggregated student data to determine whether there are disparities 
in access to and success in key gatekeeper and advanced courses that contribute to a 
well-rounded education, use the data to eliminate unnecessary barriers to entry and 
success, and implement active outreach to and support for historically underserved 
students; 

• States, districts, and schools can partner with community-based organizations to expand 
the availability of well-rounded courses, including music and art opportunities; 

• States, districts, and schools can partner with local institutions of higher education 
(IHEs) to offer dual enrollment or early college opportunities and enrichment 
opportunities for K-12 students, which might also benefit university students, including 
those interested in education; and 

• States and districts should ensure students are taught by well-qualified (fully certified in 
the area they are assigned to teach) educators skilled in providing instruction in the 
relevant format and ensure that all students have access to devices and connectivity 
needed to take advantage of them. 

2. Ways to eliminate barriers to accessing available opportunities. Rather than using student 
test scores or instructor recommendations as barriers to enrichment or advanced 
coursework, school leaders can allow "open enrollment" in advanced or career-oriented 
courses.' Flexible scheduling can improve students' ability to participate while balancing 
other obligations. States, districts, and schools can also consider how they can leverage 
technology to expand access to advanced coursework, expertise, and new learning 
experiences where resources and geography present challenges. 

3. Proactive approaches to encourage student participation in well-rounded education 
programs. This can include family engagement strategies that support families in 
understanding the full range of available program options and their potential benefits, 
beginning in middle school or earlier," providing students with a personal adult advocate to 
help them personalize the educational experience,57  and using individualized planning to 
help students take advantage of available opportunities. 

Well-Qualified Educators 

As discussed in the following section on supporting educators, periods of economic downturn 
can destabilize the educator workforce, having a disproportionate effect on underserved 
students, including students of color and students from low-income backgrounds. Well-qualified 
teachers are essential to the learning and development of the students they serve, influencing 
decisions that can affect students into adulthood, such as the likelihood students attend college 
and the quality of those colleges. Yet we are already seeing the impact of COVID-19 on teacher 
shortages. In December 2020, the Bureau of Labor Statistics reported an 8.6% decline in the 
local government education workforce over the previous 12 months, to its smallest size for the 
same month since 1999.58  This decline in the workforce paired with the more than 40 states 
experiencing shortages in math, science, and special education at the beginning of the 
pandemic, are signs of an immediate challenge that needs to be addressed. To support 

37 



students in recovering from the impact of COVID-19, states and districts will need to ensure 
they have access to strong teachers. 

Inequities in financial resources among and between districts and schools affect the distribution 
of fully-certified teachers, one indicator of teacher quality.59  Further, schools in communities 
experiencing poverty and schools that educate higher proportions of students of color are 
among those most likely to employ teachers with fewer years of experience or who are not fully 
certified (or not certified in the area they are assigned to teach, such as special education).69 
Although several factors shape the career pathways of teachers, among the most important is 
how states allocate resources to districts.61  Given the importance of highly skilled teachers on 
the student experience and outcomes, the resulting inequities can have profound impacts on the 
lives of learners. To address the impact of the COVID-19 pandemic, states and districts will 
need to prioritize reversing these inequities and fund schools in ways that make significant 
investments in their educator workforce. 

Integrated Student Support Services 

Even before the COVID-19 pandemic, many students from low-income backgrounds, students 
of color, and other underserved students faced non-academic barriers to achieving their full 
potential in the classroom. A substantial body of research has documented that hunger, 
inadequate access to physical and mental health care options, housing insecurity, and the lack 
of high-quality early childhood and child care programs can negatively impact student 
achievement. In response, many schools have developed integrated student support (ISS) 
systems that seek to leverage the school site and community-based resources to ensure 
students' social, emotional, physical, mental health, and academic needs are better met, 
improving outcomes for students and their families. 

Research on at least some of these programs demonstrates the potential of ISS services to 
improve attendance among young students as well as on-time and high-school graduation 
rates. States and districts considering implementing ISS programs have a variety of potential 
models that can be used to inform their approaches that vary in the range and intensity of 
services provided, as well as on student populations of emphasis. Active collaboration within 
and beyond schools can positively affect students' perception of caring adults in their lives and 
attitudes toward education. 

Examples of Integrated Student Support Services Models 

The City Connects  program structures collaborations between school counselors (or 
social workers) and instructional staff to develop customized support plans that address 
individual student needs. Based on those plans, the program provides enrichment, offers 
early intervention services, or, in the case of students in crisis or in need of more serious 
intervention, promotes referrals to community resources. 
The Communities in Schools  program emphasizes dropout prevention. Similar to City 
Connects, Communities in Schools offers both school-wide and more intensive 
interventions, including those related to academics, basic needs and physical health, 
mental health, and social and life skills, among others. 
The National Wraparound Initiative  focuses on providing wrap-around services to 
students who struggle with behavior or are experiencing serious mental health 
challenges. 

38 



The Department offers grants for Full-Service Community Schools to improve coordination, 
integration, accessibility, and effectiveness of services for children and families, especially those 
attending under-resourced schools. ARP specifically refers to full-service community schools as 
a model that can support the provision of mental health services and supports and for which 
ARP funding may be used in response to COVID-19. 

Implementation Considerations 

Addressing resource inequity requires action at the state, district, and school levels and should 
include robust stakeholder engagement focused on clear goals throughout the process. 
Specifically: 

At the state level 
• Analyze the extent to which state funding is equitably distributed across and within districts 

using, for example, the per-pupil expenditure data required for ESEA report cards, and 
consider whether changes to state funding formulas are needed; 

• Identify statewide programming or grant opportunities to increase equity; 
• Promote transparency by engaging stakeholders in funding decisions; 
• Identify ways to improve the equitable distribution of educators to ensure all students have 

access to well-qualified (fully certified in the subject area they are assigned to teach), 
experienced (e.g., three or more years), and effective educators; 

• Revise policies that may create or exacerbate barriers to entry to the teaching profession for 
diverse educator candidates; and 

• Consider whether partnering with IHEs and community-based organizations can expand 
access to well-rounded education opportunities. 

At the district level 
• Analyze the extent to which state and local funding is equitably distributed among schools 

using, for example, the per-pupil expenditure data required for ESEA report cards, and 
consider how changes to funding formulas, could improve equity; 

• Use the flexibility provided by ESEA, section 1113 to provide more funds per student from a 
low-income background under Title I, Part A (Title I) to Title I schools with higher poverty 
than to Title I schools with lower poverty; 

• Identify and implement approaches to promote educator equity, such expanded leadership 
opportunities that allow highly effective teachers to coach or support new or struggling 
teachers, and incentives to work in high-need schools and among communities most 
affected by COVID-19; 

• Establish community schools; 
• Ensure all students have access to a well-rounded curriculum, including advanced and 

career and technical education courses, extracurricular activities, and academic rigor; and 
• Promote local transparency by engaging stakeholders in district funding decisions. 

At the school level 
• Determine which sources of funding the school has direct control over and analyze the 

extent to which such funds equitably support all students, particularly students with the 
greatest needs; 

• Promote local transparency by engaging stakeholders in school-level funding decisions; and 
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• Analyze the extent to which all students in the school have access to a well-rounded 
curriculum and to educators who are well-qualified (fully certified in the subject area they are 
assigned to teach), experienced, and effective. 
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Ill. Supporting Educator and Staff Stability and Well-Being 
a. Stabilizing a diverse and qualified educator workforce 

COVID-19 has not only taken a toll on our nation's students, it has impacted our nation's 
educators. According to a national survey, as of March 2021, teacher satisfaction with their 
employers is down more than 25 percentage points since last year at this time, to 44%, and 
more than a third have considered changing jobs as a result of working during the COVID-19 
pandemic. They have reported increased stress and increased working hours due to pandemic-
related transitions. As discussed above, as of December 2020, there had been an 8.6% decline 
in the local government education workforce over the previous 12 months.' This drop could 
result from accelerated retirements, educators leaving the profession, or layoffs due to budget 
constraints. 

If limited state or local funding leads to educator layoffs, as we learned from the Great 
Recession, these layoffs could disproportionately impact students from low-income 
backgrounds and students of color." Prior to the pandemic, students of color, students from 
low-income backgrounds, English learners, and other underserved students were already less 
likely to have teachers who are well-qualified, experienced, and effective.64  These critical 
lessons can inform how states and districts design policies to stabilize the workforce—and the 
pipeline into the profession. ARP provides funds that should help states and districts avoid 
layoffs, support additional necessary staff to safely reopen schools and address students' 
needs, and implement policies to stabilize the educator pipeline and workforce in the face of 
COVID-19 disruptions. 

School and District Approaches to Retain Qualified and Effective Educators 

In the short term, leaders may consider inter-related strategies to promote equity while 
addressing the impacts of COVID-19 on teaching and learning. These strategies are particularly 
important given the need for additional educators and school staff to support smaller class sizes 
to accommodate social distancing, particularly in older grade levels, and support accelerating 
learning, increase student services, and provide tutoring or other personalized efforts to 
accelerate learning. Specifically, schools and districts can: 

• Extend the reach of effective teachers using teacher leaders who: 
o Support partner teachers across a school; 
o Teach larger groups of students (or multiple classrooms) with co-teachers 

providing small group and individualized support; 
o Lead remote instruction for a larger group of students, if remote instruction is still 

needed for some students after schools reopen for in-person learning with co-
teachers providing small group and individualized support; or 

o Lead professional development, professional learning communities, and grade-
level or subject-area teams for educators across the school. 

• Increase availability of qualified adults to support educators, students, and staff, such as: 
o Teaching candidates in partnership with local schools of education at IHEs; 
o Recently retired educators; and 
o Non-instructional staff who can identify and support students who are highly 

mobile or chronically absent, such as students who are migratory, students 
experiencing homelessness, and students in foster care. These staff members 
can support finding and enrolling students on days and at hours convenient to 
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families, as well as help students develop a sense of belonging in their new 
schools and identify challenging coursework and peer supports mid-year. In 
addition, these staff can support migratory students and their families with 
understanding the IEP processes or completing college applications. 

• Build and maintain a cadre of high-quality substitute teachers who can assist by: 
o Stepping into the classroom to support continuity for students when educators 

need to take time off, especially due to illness or when in isolation or quarantine; 
o Co-leading small group learning; and 
o Supporting release time for educators to allow for teacher professional 

development. 

• Implement flexible and creative scheduling to support students while providing planning 
and collaboration time for teachers by, for example: 

o Holding entire days focused on a single core academic subject; 
o Offering all "special" subjects (e.g., music, art, physical education) on the same 

day so grade-level teams can plan together; and 
o Holding shorter learning cycles, with more frequent breaks, some of which 

educators can use for planning. 

• Use targeted incentives to encourage educators to work in high-need subject areas and 
high-need schools. 

• Offer relevant, flexible professional learning, including by leveraging existing digital 
learning options. For example, some state approaches include: 

o Michigan Virtual has provided "Keep Michigan Learning," to offer tools and 
resources for teachers and school leaders; 

o The Nevada Department of Education created a statewide, "Digital Learning  
Collaborative"; 

o The Tennessee Department of Education offers "Best for All Central: 
Tennessee's Hub for Learning and Teaching"; and 

o Wyoming offers a self-paced course for educators to learn about using education 
technology. 

While there are no quick fixes, there are tools that can serve as a starting point. For example, 
the Center for Great Teachers and Leaders at the American Institutes for Research provides 
evidence-based toolkits for equitably building the educator workforce, including the Talent 
Development Framework and considerations specific to COVID-19, as does the Learning Policy 
Institute. The New England Consortium on Secondary Schools, Learning Policy Institute, and 
Comprehensive Center Network, among others, have also outlined strategies for increasing 
both the diversity and qualifications of educators, including for educators of Native American  
students specifically. These strategies include cultivating interest in teaching among children of 
color at earlier ages, considering competitive compensation and retention packages, providing 
supports to complete preparation programs, and streamlining certification and licensure 
processes. 

At the local level, leaders should review school and district demographic data to best identify the 
unique needs, gaps, and opportunities in specific communities. For example, the Collaboration 
for Effective Educator Development, Accountability, and Reform (CEEDAR) Center at the 
University of Florida offers resources to consider root causes and solutions for shortages in  
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special education staffing, including a data analysis tool. The Department's Office of Special 
Education Programs also has resources related to attracting, preparing, and retaining 
educators, particularly those who serve students with disabilities. Improving transparency 
around educator demographic and retention data can help communities target additional 
attention where there is a lack of educator diversity or where there is high teacher turnover. 

Supporting Principals 

Strong principals are a key driver to retain teachers and other school staff members and 
improve outcomes for students. Supporting principals and their well-being is essential to ensure 
that they can provide their school staff members with the focused work time, mentorship, and 
collaborative opportunities they need to successfully meet students' needs. Strong principal 
support is especially critical for new teachers, special educators, educators of English learners, 
and teachers of color who might have less access to the peer support they need to be 
successful. Given the important role principals play in school stability and in teacher retention, 
principals need extra support during these challenging times. Extensive decision-making and 
logistical operations have been added to principals' workloads as they lead their schools during 
the COVID-19 pandemic. Principal supervisors at the district level can work to enable principals 
to stay focused on their roles as instructional leaders. School and district partnerships with local 
health departments can also support principals in focusing on instruction while relying on public 
health experts for COVID-19 support, such as a partnership in Mahn County, California. In 
addition, principal candidates, such as those working through a principal pipeline, can help 
support principal workloads. 

The Effect of COVID-19 on a Diverse Educator Pipeline 

Even before the COVID-19 pandemic, barriers challenged the educator pipeline, particularly for 
teaching candidates of color. Expensive teacher preparation programs, when paired with low 
starting salaries for educators, might serve as a deterrent. Some students of color are likely to 
face greater student loan debt than their peers, which can make these financial disincentives 
especially notable.65  While residency programs can be powerful tools, lower-capacity districts 
might have fewer staff available to establish and nurture them, even as they are most in need of 
high-quality educator candidates. The COVID-19 pandemic exacerbates existing financial and 
logistical hurdles for both aspiring teachers and districts. More extensively affected by the health 
and economic fallout from the COVID-19 pandemic, educators of color might be less likely to 
begin or continue a program if they are experiencing more financial, physical, and emotional 
stress. 

Educator diversity benefits all students66  and in particular benefits students of color who have at 
least one same-race teacher in the early grades.' However, while over 50% of American 
students are students of color,68  less than 20% of the educator workforce are teachers of color. 
Increasing educator diversity begins with planning and leadership. Connecticut, Kentucky, and 
Massachusetts, for example, have prioritized educator diversity through strategic, action-
oriented goals or leadership committees. Massachusetts has initiatives to increase racial and 
ethnic diversity of both teachers and superintendents. 

As states and districts work to stabilize their educator pipeline, a variety of strategies have been 
identified that can both support the preparation and development of new educators and 
encourage them to work in high-need schools. Evidence-based approaches include: 
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• Providing loan forgiveness, grants, or service scholarship programs that significantly 
underwrite the cost of postsecondary education in exchange for a commitment to teach 
in a high-need field or school for a minimum number (e.g., four) of years (see the North 
Carolina Teaching Fellows Proqram);69 

• Developing and implementing high-quality comprehensive teacher residency programs 
(further described below) that provide extensive clinical experience and have been 
shown to increase teacher retention and effectiveness;Th and 

• Developing and implementing professional development programs and mentoring 
models, particularly for newer teachers, that emphasize building effective instructional 
strategies and provide time for ongoing collaboration.' 

Programs that engage students early and give them hands-on opportunities to learn about the 
teaching profession, such as "Grow Your Own" programs, might be particularly effective in 
recruiting educators who reflect the diversity and specific needs of our most underserved 
students. "Grow Your Own" programs often also support paraeducators, high-quality substitute 
teachers, and others in a community who are interested in transitioning into roles as educators 
by supporting their training and path to certification. Partnerships with educator preparation 
programs and especially Minority Serving Institutions and Historically Black Colleges and 
Universities can provide pipelines and opportunities that best prepare candidates for the real-
world experiences of teaching in high-need communities. Partnerships among schools, districts, 
and IHEs (including community colleges) can support recruiting diverse educators. 

States and districts can shape programs that meet their specific needs. For example, the 
Washington State Professional Educator Standards Board supported several districts in building  
infrastructure for local "Grow Your Own" initiatives. In Colorado, a partnership with the Council 
of Chief State School Officers supports efforts to recruit male educators of color, particularly for 
work in high schools. Connecticut has used programs like TEACH CT, Educators Rising, and 
NextGen Educators to promote teaching and support high school and college students, 
especially students of color, in becoming educators. The American Association of Colleges for 
Teacher Education has recently reviewed and recommended strategies for educator preparation 
programs to use in promoting candidate diversity. 

Extensive clinical experience is critical, including during a pandemic. To support new educators 
who were unable to complete their clinical training as a result of the pandemic, the Illinois State 
Board of Education, in collaboration with the Illinois Education Association and the Illinois 
Federation of Teachers, created a comprehensive virtual instructional coaching and mentoring  
program leveraging CARES Act funds. Residency programs, especially those that allow new 
teachers to earn income, have also shown promise in both supporting new educators and 
diversifying the pool of educators. These programs give teaching candidates extended, year-
long opportunities to learn alongside mentor teachers in ways that are tightly coupled with their 
coursework. Candidates completing these experiences can provide crucial support for 
accelerating learning as students recover from the impact of COVID-19. For example, the 
Tennessee Department of Education used CARES Act funds to expand teaching residency 
programs. 

Stabilizing the educator workforce requires listening to and empowering educators—and making 
needed changes to help them continue to support students through this unprecedented time. 
Navigating through adversity can be an opportunity to reset approaches to the educator 
workforce. Beginning with planning and leadership, states, districts, and schools can chart a 
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new course that will improve education for both students and teachers by intentionally 
increasing educator diversity and creating the conditions that help diverse educators enter and 
remain in the classroom in order to effectively address the unique needs of all students. 
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b. Supporting educator and staff well-being 

Now, more than ever, supporting educator well-being is a critical priority for school and district 
leaders because COVID-19 has exacerbated pre-pandemic challenges in the educator 
workforce. The most common reason educators have cited for leaving school employment in the 
last year is stress, followed by insufficient pay and challenges related to remote instruction and 
technology.72  As educators continue working during a global health crisis, educator well-being 
and support will be essential to school and district success. Surveys show educator well-being 
is tied to feeling supported, valued, and heard by school and district leaders, as well as peers. 
Research shows that educator well-being is closely connected to educator retention and 
effectiveness in providing student support. 

As schools reopen, it is important to consider that educators and staff will also be returning to 
school changed. Some will be coping with grief, elevated levels of anxiety, and loss. Many 
teachers, including special education teachers and paraprofessionals, homeless liaisons, 
migrant education program personnel, teachers in correctional facilities, and mental health 
professionals, may be struggling as they watch the students they serve and care deeply about 
going through challenging experiences. And still others, like principals and others school 
leaders, will be continuing to wear multiple hats, for example as school instructional leaders, 
social workers, and nutrition service planners. To be effective in meeting student well-being and 
academic needs, the adults in the community must prioritize their own basic mental, emotional, 
and physical health needs. Thus, addressing the needs of all school staff must be a priority in 
planning for reopening. 

Mental health professionals are not the sole resource for addressing educator burnout and 
providing mental health care. Social and emotional wellness is a community responsibility that 
everyone plays a role in. Some educators have reported that being intentional in prioritizing their 
own self-care is restorative, especially as they balance the possible burnout and disconnection 
with their professional and personal dedication to education. 

Connections and relationships that are important for students are equally critical for educators 
and staff. Responsive relationships and strong connections act as protective factors that have 
specific and tangible benefits that improve educator mental health. For school staff to create 
regulated, yet physically and emotionally calm and settled climates, they, too, must be 
emotionally connected in safe and responsive relationships. For communities that are 
implementing schoolwide social and emotional learning approaches, they find that all 
stakeholders, not just students, benefit. For example, in implementing schoolwide SEL 
approaches, Stratford Public Schools in Connecticut provided SEL professional development 
and found that the professional learning also acted as cathartic sessions for the educators and 
staff to relate to one another, which boosted adult morale. Small staff cohorts now lead the 
social emotional learning growth specifically for the adults in each school. 

Relatedly, any opportunities for educators and staff to be involved in reopening planning allow 
staff to contribute substantively to the process, feel that their voices are valued, and allow 
school leaders to delegate and share reopening responsibilities. Across all these relationships is 
the need for intentionally incorporating community-building and self-care in all activities in the 
school. For example, some school districts have staff tasked with building community, and 
report that they boost positive culture. Other school districts, such as Hillsborough County in 
Florida, leverage teacher leaders to take on COVID-19 lead roles in their schools. Efforts to 
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prioritize communication and collaboration between staff and leadership nurtures, and models, a 
sense of connectedness that is crucial to supporting teaching and learning. 

The pandemic should also prompt school communities to reevaluate compensatory time off and 
sick leave policies and practices. Policies should be applied equitably and consider hybrid or 
remote teaching accommodations for staff with health conditions, consistent with CDC 
guidance. At a minimum, school districts should provide time for educators and staff to get 
vaccinated if states or school districts are not providing on-site vaccination opportunities. To the 
greatest extent practicable, school districts should provide necessary personal protective 
equipment (PPE) or leverage other community resources to obtain the PPE required to 
effectively reopen schools. 

To build intentional systems that support educator and staff well-being, district and school 
leaders should focus on developing: 

• School leader-to-educator support systems. Leaders can build in time for recurring 
debrief sessions with all staff members and, when necessary, hold debrief sessions after 
stressful days. This can be supplemented with unplanned drop-ins into classrooms as a 
positive touchpoint (e.g., leave a handwritten note highlighting the effective work that 
was observed). Leaders should also regularly survey educators to gather data on 
wellness, including staff perception on workload and morale. Leaders can use these 
data to identify gaps and to enhance current efforts. Leaders should also be a model for 
well-being; in addition to encouraging educators and staff to prioritize self-care, district 
and school leaders should model that self-care themselves (e.g., observing blackout 
times for work emails). Finally, during a pandemic, it is important for district and school 
leaders to communicate to teachers that they trust them as professionals. For example, 
Virginia issued guidance encouraging school leaders to build cultures of instructional 
risk-taking where educators feel flexibility to "fail forward" or learn from what went wrong. 

• Peer-to-peer support systems. School leaders can set shared staff norms on well-
being expectations, such as how and when staff interact with one another (e.g., blackout 
times for email communication and boundaries for meeting times). School leaders can 
prioritize educator mentoring programs to build support systems and prevent burnout (for 
non-teaching staff such as social workers or guidance counselors, school districts can 
explore being creative in building mentorships across campuses). This can include a 
"buddy" system to build peer-to-peer support systems on a regular basis. Leaders can 
encourage these check-ins weekly or monthly. Some school leaders have reported 
providing weekly school staff support circle time that mirrors the practices in student 
circles and creating new systems for regular staff-to-staff shout-outs via morning 
announcements or bulletin boards. School district officials should welcome educator-
initiated cross-district affinity groups for teachers of color and early career teachers. 

• Considerations for educator workloads. School leaders can schedule staff planning 
time (including for non-teaching staff, such as guidance counselors, and operations and 
technology staff) into work hours, and to the extent practicable schedule a monthly 
planning day. This is an important way to ensure educators are set up for success within 
work hours and can prioritize personal self-care after the school day is over. School 
leaders should consider balancing meetings to communicate information and providing 
time to check in with staff. For example, rather than a daily meeting to communicate 
news, school leaders can send daily bulleted news updates via email to save time and 
instead provide some of the time for virtual or in-person office hours. In addition, schools 
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and districts should consider how they can prioritize strategies and interventions to meet 
student needs so as not to place multiple responsibilities on individual educators. 

• Transparency in district and school mental health supports. School districts should 
increase awareness of available school and district human resources support for all staff 
(e.g., who to contact and what supports are available). When possible, school districts 
should make human resource representatives present on school campuses regularly. 
School districts should strive to make accessible the health services staff need through 
employee assistance programs. This can include regular campus visits or easy user 
guides. Schools can also leverage local wellness resources from local health 
departments, community partners, or federal resources to provide wellness services 
remotely or visit school campuses following the proper safety and prevention protocols. 
This can include hosting on-campus wellness fairs, providing free wellness check-ups, 
free or reduced gym memberships from local community partners and other self-care. 

• Intentional space for educators to recharge. In educator development plans, school 
districts may consider incorporating a focus on adult wellness and sustainability, with 
educators on a continuum of learning best practices to preserve their wellness and to 
support their peers in doing so. Also, leaders or culture committees can consider 
building a quiet and comfortable space, consistent with appropriate COVID-19 
mitigations, for staff to recharge and reset daily at work. All staff members benefit from a 
space to recharge to better support students. 
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Bilal-Threats, Daaiyah [NEA] 

From: Bilal-Threats, Daaiyah [NEA] 

Sent: Friday, April 9, 2021 11:58 AM 

To: Garibay, Montserrat 

Cc: Holmes, Alexis [NEA]; Senter, Elic [NEA] 

Subject: RE: Ed COVID-19 Handbook Volume II 

Thanks wanted to make sure I could share it 

From: Garibay, Montserrat <Montserrat.Garibay@ed.gov> 

Sent: Friday, April 9, 2021 11:57 AM 

To: Bilal-Threats, Daaiyah [NEA] <DBilal@nea.org> 

Cc: Holmes, Alexis [NEA] <aholmes@nea.org>; Senter, Elic [NEA] <esenter@nea.org> 

Subject: RE: Ed COVID-19 Handbook Volume II 

Yes. It went public a few hours ago. 

Montserrat 

From: Bilal-Threats, Daaiyah [NEA] <DBilal@nea.org> 

Sent: Friday, April 9, 2021 11:55 AM 

To: Garibay, Montserrat <Montserrat.GaribayPed.gov> 

Cc: Holmes, Alexis [NEA] <aholmesPnea.org>; Senter, Elic [NEA] <esenterPnea.org> 

Subject: RE: Ed COVID-19 Handbook Volume II 

Awesome thank you. Is it public? 

From: Garibay, Montserrat <Montserrat.GaribayPed.gov> 

Sent: Friday, April 9, 2021 11:53 AM 

To: Bilal-Threats, Daaiyah [NEA] <DBilal@nea.org> 

Subject: Ed COVID-19 Handbook Volume II 

Daaiyah, 

Here is the Ed COVID-19 Handbook Volume II. 

https://www2.ed.gov/documents/coronavirusheopening-2.pdf 

Please let me know if you have any questions. 

Thank you, 

Montserrat Garibay 

Senior Advisor for Labor Relations 

Office of the Secretary 

U.S. Department of Education 

Montserrat.garibayPed.gov (b)(6) (b)(61 



Beth Antunez, Legislation 

From: Beth Antunez, Legislation 

Sent: Friday, April 9, 2021 12:30 PM 

To: Garibay, Montserrat 

Cc: Kelly Booz, Educational Issues 

Subject: Fw: questions for Cardona 

Attachments: Qa ndARepor t_3 074538_040921.x I sx 

Hi Montserrat, 

Passing along the questions that were addresses to Dr. Cardona (or the Education Department) during the 

Share My Lesson event. 

I don't think that there was a commitment that every question get answered, but you have the email 

addresses if you'd like to do so. 

Thank you, and thanks again to you for helping coordinate a great event, 

Beth 
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Question 
What is your plan about Special Education? 
Is anyone considering teacher workload. This work took 3 to 4 times as much 
time online to address student learning. Who has addressed the design of 
school fro the teacher. We need product ready items so that we as teachers do 
not have 17 hour days. We have to support teachers and studnts going 
forward. 
We also need those that are teaching to have pathways to be able to have a 
balanced lifestyle. Find a way to be able to have an end to the day and still get 
the job done. Maybe we need 1/2 days to to be able to get our jobs done during 
he work day and not take this job home. We can be excellent and not be 
exausted. 
'Due to the pandemic ELLs did not receive the mandated service, as per CR 
Part 154 ( for example, Entering level students from 360 minutes to 180 
minutes) My question is, why is the NYSESLAT being administered when they 
did not receive full service? Also, the NYSESLAT was not even revised, the 4 
parts of the test have to be administered. WHY? Is this equitable?? Parents 
are asking about Opting -out of testing 
How can we work with you to make sure that the Department of Education 
prioritizes instituting policies that demonstrate an asset-based approach to 
multilingualism, honoring and uplifting bilingual students and language learners 
as well as empowering  all students  to  aim for nnultilingualism? 
How can we begin to bring greater equity in education for English Language 
Learners in? 
What is Dr. Cardona's vision for tackling the student loan debt crisis, particularly 
for BIPOC students for whom many don't dream of formal higher education 
because of the economic barriers? 
What is Dr. Cardona's plan for expanding vocational options for students, as 
well as tackling the stigma that comes with it? 
How will we be prioritizing and ensuring that our ELs are receiving an equitable 
education and moreso receiving the appropriate program models they need in 
school districts across the US? 
Dr. Cardona, where do you see community-based heritage language schools as 
part of the U.S. language learning landscape?  
How can the Department of Ed further support broader digital access for all 
students and families? 



What do you suggest school instructional support staff, school nurses, 
counselors, social workers, & school psychologists should focus on 
social/emotional health to support instruction? Where do we start? 

Public education has suffered greatly from slashed budgets at the state level. 
How does he plan to make sure that all schools are adequately funded? 

Dr. Cardona, thank so much for your time. What are the ways you see world 
language education playing a role in student achievement particularly for 
BIPOC? 

In Florida we have mandatory 3rd grade retention, ELs who are learning English 
are exempted if they entered the Us less than two years ago. I believe in 
providing ELLs with grade content instruction while they acquire the language 
however the mandatory retention practice seem to contradict this view. How can 
I advocate for these students when equity seems to be missing ? Thank you! 

' How are you going to attract more teachers to the Teaching profession when 
'teachers have been so disrespected? 
The world is so different than it was even a year ago. What role do you think 
students have in taking on these issues? And to build off that, what role do 
educators play in supporting our students to be changemakers? 
How will you work to address implicit bias when it comes to academic success 
with students of color? 
Dear Dr. Cardona, Can you share a bit more about what your focus is on 
expanding college access and affordability? With proposals like Double the Pell, 
there seems to be a huge national push around making college more affordable. 
Where do you stand on that? 
What is your proposal for teacher unions that have lost their bargaining rights 
because the state took over with no plan to re-establish local control? (Yes, our 
community has 98% Latino students) 
Do you know if there will be Universal PreK throughout the United States in the 
near future? 
Are there any specific plans to provide instruction to students that read below 
grade level - specifically in elementary school. 
Will Principal treatment of teachers be challenged? 

Please look at how students can be left behind because they need testing for 
Special Education but cannot because of lack of access to education. 



' What about schools who have decided to have a very short summer (i.e., 2 or 3 
'weeks). Should the Sec. of Ed. mandate that kids and teachers get an adequate 
summer break. 
Thank you, Randi, for uplifting teachers. I feel like I need a soundbite that just 
reminds me daily that we have accomplished Herculean tasks. There should be 
a national hotline we can anonymously call. 
How will paraeducator training and wages issues be addressed? 
will covid testing be as often for staff and students anywhere close to how often 
altheltes are tested? 
Would like to hear the Secretary's thoughts on how to address the confusion the 
new Title IX rules have introduced into the K-12 environment. Is there a 
timetable to remedy and revise? 
'How is the Dept of Ed thinking about the advising schools on COVID 
precautions for classrooms? Thoughts on expanding facilities and staff to 
accommodate the social distancing requirements, for example? 
What is the likelihood that President Biden will follow through on student debt 
forgiveness for teachers? 
How does Dr. Cardona plan to change the image of national public education? 
The profession is not held in high regard in this nation. 

Warm welcome to Secretary Cordona, and thank you, for promoting essential 
social-emotional support for public school students. Will you extend this support 
by eliminating requirements for high-stakes, high-stress standardized testing 
that has no benefit for students, but instead diverts resources and strains the 
fragile systems working to educate our kids? What steps will you take to protect 
schools and students from the adverse affect of these useless assessments? 

if standardized tests results fall off in a big way, what changes will you suggest? 
Skills based, project based, critcal think based?  
I'm sure Dr. Cardona will address this, but I'd like to hear his thoughts on 
stepping away from standardized testing and looking at alternative 
assessments, especially after this year. 
Is there a scenario where standardized tests will go away? 
What Loan Forgiveness Programs are available for administrators or those not 
classroom based? 



I work at a at a recovery school pilot program Working with high school students 
who were also working towards their sobriety what can we do to help these 
students who at no full of their own will have large learning gaps due to their 
substance appears but there taking the steps to be sober 

The COVID-19 pandemic has increased social needs for students and families. 
How do educators do a better job addressing disparities? 

What strategies and advocacy work will you put in place for bilingual children 
who English is their first language, as you reflect on mask wearing. Children 
who speak another language need to see the movement of the mouth. 

Everyone is blaming teachers lately, but the big, hidden truth is the lack of clean 
air and ventilation in our urban buildings. Can you talk about how you will work 
to improve our buildings? 
Hearing you speak makes me feel so proud- of our Secretary of Education, of 
my profession, and my culture. Gracias! 
Too many students are in the hands of administrators who are not doing right by 
them. Depending solely on data is affecting students in low socioeconomic 
areas. Looking at scores is not enough. Too many factors are in the way for 
students to really achieve. Measuring what students know should not be 100% 
on standardize testing. Giveing schools more money does not help students 
when the money is being misused. 

I can't tell if my questions went through so please delete if it did go through. I 
am writing you as a California Retired Teacher concerning the Windfall 
Elimination Provision (WEP) and Government Pension Offset. (GPO). It is my 
understanding that if my husband dies before me, I will get very little or none of 
his social security. Now we are both retired and he is a 5 year cancer survivor. 
WEP and GPO are very unfair and need to be repealed. Rodney Davis 
introduced H.R 82 to do this and I ask for your support and that you encourage 
both Republicans and Democrats to support this bill. 

What is your vision for supporting systemic growth of bilingual education and 
ESL programs for English learners? 
What

 

is the stance on state testing and how it will 
What is the stance on state testing and whether waivers will be passed for 
states who requested it (for example: New York) 



1What marketing approaches will you use as one of your resources to change 
the mindset and advocate for the Teaching profession. 
Have a plan for computer science for elementary in Texas? 
'Dr Cardona, Will we implement new programs to close the gap for young 
immigrants students who are coming to our schools? Thank you so much, it is 
so refreshing to have somebody who understand teachers and the hispanic 

i community. 
I Can you speak to your support of ECE and the importance of preschool years? 

- 
Any information about loan forgiveness 
What are the plans for multilingual educators, students, and community?  
What resources will be available for elementary school students who have fallen 
so behind they don't know how to read? 
When can classified employees expect to earn a living wage? Teacher unions 
always fight for the teachers, but we are not or barely are represented. We 
cannot live alone, cause we can't afford it. I teach one period, as a para. Not 
paid as a teacher. 
When thinking about equality, will charter schools be able to enter historically 
low achieving districts in an attempt to reach disadvantaged students who are 
currently underserved?  
Will virtual learning always be an option after this? What is your opinion? 

College affordability is increasingly becoming an obstacle for upward mobility in 
America. How do you plan to use your role to improve affordability? Do you 
have any plans to reform or encourage investment in federal financial aid? 

Under this leadership, will culturally responsive and culturally relevant teaching 
practices, curriculum, and professional development be a priority? 

In Georgia, we have recently made ESOL a K-12 certification area. This will 
better support our English language learners by having highly qualified teachers 
who are trained in ESL methods. How else can we better support these 
students given the current achievement gap in standardized test scores, SATs, 
and college admissions? 



The need for K-12 climate literacy in the United States is clear. The other thing 
that is clear is that teachers' plates are full. Would you consider a "climate 
recovery education carp" that brings retired teachers and college students into 
the classrooms to teach climate education/climate justice/and climate action in a 
way that elevates the equity needed for robust climate education that 
SUPPORTS the overloaded K-12 teacher?  
can you speak to support of inculcating SEL skills?  
Virtual learning has been in practice in universities for decades. 
How will students with disabilities access/benefit from the career readiness 
programs? 
What data are you/education leaders expecting to get out of standardized 

•testing this year when students have spent a year in virtual school? 
Virtual learning has been in practice at the university level. Will it be here to stay 
at the elementary and secondary level? 

Too much fluff.. .we need to get into schools and talk to teachers.. .not hand-
picked by administrators. When are you planning on speaking to teachers? 

Please explain the need of summative assessments, especially this year. 
The infrastructure of schools in NYC (and I'm sure in other localities) has been 
sorely neglected. This is in part why it had been difficult getting students back to 
in person learning. How will you address this issue? 1 
Thank you for the word "consternation" regarding testing. These tests should 
be waived. The legislators and governors are not going to ask for waivers. 

How will you retain teachers especially those new to the field? 
What do you see as the biggest barrier to providing access to an equal 
education for all students? 
What can you to do address pre-existing and COVID-related trauma that our 
children have experienced, and how we can ensure our schools wrap around 
our children with caring, rather than suspending, expelling and arresting 
them??? 
Dr. Cardona, what about the idea of having K-2 students who learned online this 
school year to have them repeat their grade level when back at school in-person 
for the upcoming 2021-2022 school year? 

'How do we entice young people to enter the teaching career? Our professions 
I is suffering because it is viewed as very stressful and poorly remunerated! 



You mentioned that teachers know what is needed to help students and their 
schools. How is the Department of Education planning to meet the needs for 
teachers to conduct research at the workplace or district level to advise on 
education policies? Notice that the U. S. The Department of Education does not 
sponsor Masters or PhDs for classroom teachers. This is something that many 
countries in the world are doing to benefit from the knowledge that teachers 
have gained through their careers. 
I wish we would talk not just about the overreliance on scores--let's talk about 
the financial resources wasted. Let's talk about the days lost with students 
especially during a pandemic. Let's talk about how the days could be better 
used for real learning and addressing SEL needs rather than spending the days 
in boring, anxiety-inducing testing. 
You've made statements about the use of assessments. I'd like to hear the 
rationale for adding this stressor to students' experiences this year. 
Will the teacher loan forgiveness program be fixed so that teachers don't have 
to jump through impossible hoops to be able to qualify? 
How are they using the state test data to measure learning loss? 
Why can we use PBA which is strength base as form of assessment and data 
collecting instead of standardized assessments?  
Why do special education students have to take standardized tests on grade 
level when they are functioning more 3 grade levels be;low? When will testing 
be changed from accommodations and modifications to meet the needs of 
special education students.?  
How can I join the team? 

Other countries put more resources into high needs school, but the US strips 
resources from high needs populations. How can this be addressed? 

I'm concerned our Comissioner in RI is using the data to help support an 
increase in charter schools. How will you make sure public schools are given a 
fair chance? 

How are the state tests measuring what students need emotionally/mentally? 
How their mental health effected their learning loss? 



Special Education teachers work beyond working hours completing lengthy and 
individualized IEP's, while working with the students that have the most 
challenges. What incentives should we receive for the work we do? We should 
get paid more, since we have to do what everyone else does plus more. 

What consideration does the department of Education has for the fast growing 
Muslim / Arabic speaking population in CT and in New Britain specifically. 

Also, teaching assistant experience should be CV counted towards teacher 
salary experience, as in the past. For example, an educational assistant who's 
worked for 10 years, and becomes a teacher, they have to now start in the first 
step of differential. Why can't we go back to the way it was years ago. 
Educational assistants do contribute to the learning that takes place in the 
classroom. We should be rewarded for our years in the classroom. 

What about the importance to incorporate sex education. 
LWhat about assessments been tied to to teacher evaluations? 
How can we make standardized tests results more available to classroom 
teachers? - 

Commissioner in RI is already discussing using test scores for District 
takeovers by the State. 
Do you support Doubling the Pell grant to address the rising costs of college & 
diminishing value of financial aid? 
How are we ensuring that SEL is really being interwoven? 

Some districts are getting away with using loopholes to not honor class size. 
—i 'Is the CDC and US DOE recommendation to no longer socially distance, test 

and return to school as it was pre-COVID? 
I'm wondering if we can take the focus off what students have lost and instead 
focus on  what we  have survived. 
I appreciate your comments about intentional design and a different structure. I 
would agree-I wonder your thoughts of incorporating CDC's Whole School, 
Whole Child, Whole Community model (which includes SEL, and mental health-
but also includes school nurses, family engagement, physical environment, and 
health education). 



How is the administrations' thinking about testing and recovery being messaged 
to districts. Too many districts don't have the "data" only this year message. 
(And thanks for doing this, both of you.) 
How are you going to hold the schools systems accountable to implement these 
shifts? 
What ideas do you have to activate retired educators to help with the herculean 
job that is public education? 
You mentioned that teachers know what is needed to help students and their 
'schools. How is the Department of Education planning to meet the needs for 
'teachers to conduct research at the workplace or district level to advise on 
education policies? Notice that the U. S. The Department of Education does not 
sponsor Masters or PhDs for classroom teachers. This is something that many 
countries in the world are doing to benefit from the knowledge that teachers 
have gained through their careers. 
Dr. Cardona, What is the best way to share a Curriculum Guidebook focusing 
on immigration (SEL baked into the curriculum) with you? Do you have an email 
and contact person to review such materials? Thank you. My email is 
;b)(6) 

Need to see more supports for transgendered students and work to eliminate 
gender bias in education. Hopeyou can address this too.  
How can I contact Mr. Cardona to have my question answered? You mentioned 

i that teachers know what is needed to help students and their schools. How is 
Ithe Department of Education planning to meet the needs for teachers to 
conduct research at the workplace or district level to advise on education 
policies? Notice that the U. S. The Department of Education does not sponsor 
Masters or PhDs for classroom teachers. This is something that many countries 
in the world are doing to benefit from the knowledge that teachers have gained 
through their careers.  
Florida is the worst state to be a teacher. How can you help us? Many Puerto 
Ricans like muself with a Master's Degree (4.00 GPA) in Education (out if field) 
can only BE USED AS SUBSTITUTE TEACHERS AND 
PARAPROFESSIONALS??? =RACIAL INJUSTICE 
#PROFESSOR_ATTITUDE 100 

1What are your plans to protect educators who report violations, non-
compliances issues, ESL lapsed mandates, abuse of power, and attendance 
tampering? 



You mentioned that teachers know what is needed to help students and their 
schools. How is the Department of Education planning to meet the needs for 
teachers to conduct research at the workplace or district level to advise on 
education policies? Notice that the U. S. The Department of Education does not 
sponsor Masters or PhDs for classroom teachers. This is something that many 
countries in the world are doing to benefit from the knowledge that teachers 
[have gained through their careers. 
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Roxboro Road Middle School 

Lawrence High School 

Lawrence High School 

Noble Network of Charter Schools 
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The Expectations Project 
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National Association of School Nurses 

Eleanor Roosevelt HS, Prince George's Co 

Bilingual Brown Babies 
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University of California Student Association 
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Old High Middle School 
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Berkeley Unified School District 
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Rochester City School District 
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Prince George's County Public Schools 
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Boston Public Schools 

Ellen Ochoa Learning Center 
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Texas Education Agency 

02M212 

02M212 



Toledo Middle School 

International Charter School 

Hinobsa EC/PK/K Center Aldine I.S.D. 
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Newark Board of Education 

East Fort Worth Montessori Academy 

Dawson County Schools 

MVParent Nursery School 

P.S.127Q 
D76  

Stoddert ES 

UC student Association 

Rush Henrietta 

United States Air Force Academy & Valdos 
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Classrooms for Climate Action 

Kidsbridge 
Christopher Columbus #15 

P23Q 

KIPP Durham College Prep 

Christopher Columbus #15 

Miami 

CT State Department of Education 

Brooklyn Technical High School 

Old High Middle School 

City Polytechnic High School 

Earle C Clements Job Corps Academy 

Education Civil Rights Alliance/NCYL 

A.P. Giannini Middle School - SFUSD 

Eleanor Roosevelt HS, Prince George's Co 
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Woodrow Wilson High School 

Old High Middle School 

ONC BOCES 

Spring Hill Elementary/PfISD 

PS 172 

NYC DOE Division of Early Childhood 

Lincoln 

Miami 

North Coast Education 

Curvin McCabe/ Pawtucket 

PS 172 
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PS 94 

Pulaski Middle School 

PS 94 

Texas Tech University 
QHSLS 

Syracuse City School Dsitrict (retired) 

Curvin-McCabe 

University of California Student Association 

Old High Middle School 

Miami 

BCPSS 

Lansing School District 

Center of School Health Innovation & Quali 
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Coalition of Community-Based Heritage Lar 

PS 172 

Classrooms for Climate Action 

Woodrow Wilson High School 

education 

MVParent Nursery School 

Woodrow Wilson High School 

Deltona Middle School 

PS 202 
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Woodrow Wilson High School 
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Nix, Sheila 

From: Nix, Sheila 

Sent: Friday, February 19, 2021 9:59 AM 

To: Rosenblum, Ian; Cardichon, Jessica; Linda Darling-Hammond; Harris-Aikens, Donna 

Cc: Miller, Benjamin 

Subject: Re: Hold for assessment discussion 

Yes. Please get started. I might be 5-10 min late 

Get Outlook for iOS 

From: Rosenblum, Ian <lan.Rosenblum@ed.gov> 

Sent: Friday, February 19, 2021 8:56:24 AM 

To: Nix, Sheila <Sheila.Nix@ed.gov>; Cardichon, Jessica <jessica.Cardichon@ed.gov>; Linda Darling-Hammond 

<Idh@learningpolicyinstitute.org>; Harris-Aikens, Donna <Donna.Harris-Aikens@ed.gov> 

Cc: Miller, Benjamin <Benjamin.Miller@ed.gov> 

Subject: RE: Hold for assessment discussion 

Hi Sheila —are we confirmed for this call at 10 ET? 

Original Appointment  

From: Nix, Sheila <Sheila.Nix@ed.gov> 

Sent: Thursday, February 18, 2021 10:57 PM 

To: Nix, Sheila; Cardichon, Jessica; Linda Darling-Hammond; Rosenblum, Ian; Harris-Aikens, Donna 

Cc: Miller, Benjamin 

Subject: Hold for assessment discussion 

When: Friday, February 19, 2021 9:00 AM-9:30 AM (UTC-06:00) Central Time (US & Canada). 

Where: 



From: Nix, Sheila 
Sent: Friday, February 19, 2021 10:02 AM 
To: Rosenblum, Ian; Cardichon, Jessica; Linda Darling-Hammond; Harris-Aikens, Donna 
Cc: Miller, Benjamin; Corbett, Una 
Subject: Re: Hold for assessment discussion 

Thanks 

Get Outlook for iOS 

From: Rosenblum, Ian <lan.Rosenblum@ed.goy> 

Sent: Friday, February 19, 2021 9:00:45 AM 

To: Nix, Sheila <Sheila.Nix@ed.goy>; Cardichon, Jessica <jessica.Cardichon@ed.gov>; Linda Darling-Hammond 

<Idh@learningpolicyinstitute.org>; Harris-Aikens, Donna <Donna.Harris-Aikens@ed.gov> 
Cc: Miller, Benjamin <Benjamin.Miller@ed.goy>; Corbett, Una <Una.Corbett@ed.gov> 

Subject: RE: Hold for assessment discussion 

There is not a dial-in so we can use this one: 

Microsoft Teams meeting 
Join on your computer or mobile app 

Click here to join the meeting  

Or call in (audio only) 

+1 202 (b)(6) United States, Washington DC 

Phone Conference ID: (b)(61 
Find a local number I Reset PIN  

Learn More I Meeting options  

From: Nix, Sheila <Sheila.Nix@ed.gov> 

Sent: Friday, February 19, 2021 9:59 AM 

To: Cardichon, Jessica <jessica.Cardichon@ed.gov>; Linda Darling-Hammond <Idh@learningpolicyinstitute.org>; 
Rosenblum, Ian <lan.Rosenblum@ed.gov>; Harris-Aikens, Donna <Donna.Harris-Aikens@ed.gov> 

Cc: Miller, Benjamin <Benjamin.Miller@ed.gov> 

Subject: Hold for assessment discussion 

This is confirmed. My 9:30 is running a bit late so please get started 

Get Outlook for iOS 



I am requesting assistance from your office with the US Department of Education, in regards to my 

federal student loans. My student loans are currently being serviced by FedLoan Servicing, who took 

over servicing the loans from Nelnet in February 2018. I am currently on an Income Based Repayment 

plan and am working towards Public Student Loan Forgiveness (PSLF). 

I have been on the PSLF path since September 2014. I make my payments on time and in full each 

month. I have successfully submitted an Employment Recertification Form each year during my 

repayment. For the past several years, since roughly March 2018, I have been receiving inaccurate 

counts of my eligible / ineligible monthly payments towards PSLF. I have attempted to resolve this issue 

through FedLoan customer service. FedLoan has placed my loans "under review" several times, but has 

either failed to make the accurate corrections or has not responded to my review. The latest review has 
been pending since July 2020. Each time I speak to a Fedloan customer service representative, they 
clearly state that the eligible / ineligible payment counts do not appear correct and should be corrected 
during the review. My payment counts have yet to be corrected. 

The following date ranges and loan numbers are the monthly payments that need to be accurately 
addressed, corrected, and added to the eligible payment count: 

- Loans 1, 2, & 5: September 2014 through July 2016 
o Ineligibility reason(s) stated on account, which are false and unjustified: 'Outside 

Window", "No Payment" 

Loan 4: February 2018 
o Ineligibility reason(s) stated on account, which are false and unjustified: "Outside 

Window" 
. Loan 8: October 2017 and December 2017 

o Ineligibility reason(s) stated on account, which are false and unjustified: "Outside 
Window" 

The ineligibility reasons stated on my account for these months vary from "No Bill', to "Outside 
Window", to "No Payment". When speaking with FedLoan customer service, these explanations are not 
accurate for any single month that is currently deemed ineligible They agree that these payments 
should be eligible and that all nine (9) loans should have an equal number of eligible payments to date. 
There is no justifiable reason why the payments and months listed above are considered ineligible, 
when during the same dates I have eligible payments made under my other loans. I make one (1) 
monthly payment on time and in full each month, which FedLoan then distributes across my nine (9) 
loans. I have no control over how or when that payment gets distributed across my nine (9) loans. There 
should never have been a payment distributed by Nelnet or FedLoan late or not in full. 

I am kindly requesting that your office contact FedLoan Servicing on my behalf to resolve this ongoing 
issue. The longer this issue remains unresolved, the more interest I unfairly accrue. 

Sincerely, 



From: Miller, Benjamin 
Sent: Monday, February 22, 2021 2:24 PM 
To: Morgan, Julie; John Whitelaw; Bethany Lilly 
Subject: RE: Connecting regarding TPD & SSA disability ratings 

Thanks so much Persis, moving you to BCC for your inbox. John and Bethany, would you have some time to chat with us 

a bit on TPD at some point this week? 

Any chance any of these work? 

Tuesday-10 to 11, 12:30-1 

Weds — 10 to 11 or 1 to 2 

Thursday-9:30-10:30 or 12:30-. 

I think a half hour in there would be good. 

Thanks! 

Ben 

From: Persis Yu <pyu@ncic.org> 

Sent: Friday, February 19, 2021 9:53 AM 

To: Miller, Benjamin <Benjamin.Miller@ed.gov>; Morgan, Julie <Julie.Morgan@ed.gov>; John Whitelaw 

<jwhitelaw@declasi.org>; Bethany Lilly <lilly@thearc.org> 
Subject: Connecting regarding TPD & SSA disability ratings 

Hi Ben and Julie! 

I wanted to make sure that you are connected with John Whitelaw, Advocacy Director at Community Legal Aid Society, 

Inc. (Delaware) and Bethany Lilly, Director of Income Policy at The Arc, who wrote the fantastic paper, Relief for 

Borrowers with Disabilities, as part of the SBPC paper series. 

They have a wealth of information relating the SSA disability rating and many ideas on how to improve the disability 
discharge program. I hope that you all are able to connect. 

Thanks for all the work you all are doing! 

Best, 
Persis 

Persis Yu (she/her/hers) 
Director, Student Loan Borrower Assistance Project 
National Consumer Law Center® 
7 Winthrop Square, 4th Floor 
Boston, MA 02110 
www.ncic.org  
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Merrill, Toby 

From: Merrill, Toby 

Sent: Monday, February 22, 2021 2:38 PM 

To: Morgan, Julie; Habash, Tariq; Miller, Benjamin; Darcus, Joanna 

Cc: Connor, Eileen; Roytenberg, Victoria; Schmidt, Eric A.; Sigel, John Deitch 

Subject: RE: Request for Meeting re ITT 

Julie, Friday at 4 is great, thank you. I will send a Zoom link momentarily. I'm not sure who the right people 
are at OGC & FSA, so yes, I'd love your advice on who best to talk to there. Thanks! 

From: Morgan, Julie [mailto:Julie.Morgan@ed.gov] 

Sent: Monday, February 22, 2021 10:15 AM 

To: Merrill, Toby <tomerrill@law.harvard.edu>; Habash, Tariq <Tariq.Habash@ed.gov>; Miller, Benjamin 

<Benjamin.Miller@ed.gov>; Darcus, Joanna <Joanna.Darcus@ed.gov> 

Cc: Connor, Eileen <econnor@law.harvard.edu>; Roytenberg, Victoria <vroytenberg@law.harvard.edu>; Schmidt, Eric 

A. <eschmidt@law.harvard.edu>; Sigel, John Deitch <jsigel@law.harvard.edu> 

Subject: RE: Request for Meeting re ITT 

Hi! Sorry for the delay. In terms of presenting evidence, I think that is most appropriate to work with the FSA and 

OGC leads on this issue. We're happy to connect you if helpful. But more broadly, we'd love to meet with you to 

better understand your experience of the process around getting relief for borrowers. Any chance Friday at 4:00 

would work? 

Julie 

From: Merrill, Toby <tomerrill@law.harvard.edu> 

Sent: Friday, February 19, 2021 3:09 PM 
To: Habash, Tariq <Taria.Habash@ed.gov>; Miller, Benjamin <Benjamin.MillerPed.gov>; Morgan, Julie 

<Julie.Morgan@ed.gov>; Darcus, Joanna <Joanna.Darcus@ed.gov> 

Cc: Connor, Eileen <econnor@law.harvard.edu>; Roytenberg, Victoria <vroytenberg@law.harvard.edu>; Schmidt, Eric 

A. <eschmidt@law.harvard.edu>; Sigel, John Deitch <jsigel@law.harvard.edu> 

Subject: Request for Meeting re ITT 

Dear Julie, Ben, Joanna, and Tariq: 

I hope you are all well. I'm writing to you about the Project on Predatory Student Lending's role as lawyers for 
ITT students in ITT Tech's bankruptcy. We would like to meet with you about the evidence we have amassed 
showing the invalidity of federal student loan debt from ITT 

As you know, ITT filed for bankruptcy in September 2016; however, both before and after that, it was 
investigated by over a dozen state and federal agencies, a congressional committee, and the Department of 
Education itself. ITT has been sued by private plaintiffs and federal entities alike. In addition to the various 
investigations and lawsuits, the Department of Education has received thousands upon thousands of 
borrower defense claims related to students' experiences at the school, with the same claims of wrongdoing 
at every campus and in each state where ITT existed. 

As class counsel, we have reviewed thousands of documents that were turned over by ITT to various 
government entities like the CFPB and state attorneys general. These documents demonstrate a broad 
range of illegal behavior by the school, including but not limited to misrepresentations regarding the 



transferability of ITT's credits and the value of its accreditation, loan and financial fraud, a pervasive sense of 
(false) urgency to enroll, and misleading job placement and salary guarantees. This evidence supports the 
Department's own findings that the "value of an ITT education like Corinthian-is likely either negligible or non-
existent." Borrower Defense Unit, U.S. Dep't of Educ., Recommendation for ITT Borrowers Alleging That 
They Were Guaranteed Employment—California Students 14 (Jan. 10, 2017). 

We are in the process of getting permission from ITT's estate and the court to submit this evidence to the 
Department of Education in the coming months. We hope that you can use the evidence we submit, along 
with all of the other evidence in the Department's possession, to make sure that ITT students are relieved of 
their federal student loans. 

In light our forthcoming submission, we would welcome the opportunity to meet with you, and any of your 
colleagues, to discuss the evidence we have found and to better understand what else may be helpful to you 
as you consider our request to cancel student debt from ITT. If you're amenable, we will circulate some times 
or a scheduling survey. Thanks so much for considering this request. 

Best, 
Toby 

Toby Merrill 
Attorney and Clinical Instructor 
Director, Project on Predatory Student Lending 
Legal Services Center of Harvard Law School 
122 Boylston Street 
Jamaica Plain, MA 02130 
tomerrill(T)law.harvard.edu  

(b)(6) 
wwwprojectonpredatmystudentlending.org 
Pronouns: she/her/bets 



1/15/2021 Loan Details 

Loan Details 

Main Content 

Print All Loan Details 

Direct Sub Consolidation Loan - (b)(6) 

Loan Status 

• Loan Status: (b)(6) 

Disbursement Information 

• Disbursement Date: (b)(6) 
• Loan Program:  
• Owner: U.S. DEPT OF ED 
• Guarantor: FEDERAL 
• School: 
• Out of School Date:  

Out of School Date is the date provided by your school that typically represents when you 
will/did graduate or when you were no longer enrolled at least half time. 

Below are some common reasons why this date may not reflect your current or actual status: 

O You previously left school and have since returned. Therefore, your out of school date 
represents the original date you graduated or ceased to be enrolled at least half time. 

O Your school only reports the current academic year or term; not the full length of your 
program. 

O You have a private loan that allows for a maximum amount of time for an In School Status. 
Therefore, the Out of School Date represents when you have reached this maximum. 

No Out of School Date listed? Some loan programs do not use an Out of School Date for 
determining when repayment begins, including: PLUS, Graduate PLUS, Consolidation, and 
many private loans. 

Please contact your school if you have questions about your Out of School Date. 

Interest Rate Information 

• Interest Rate: (b)(6 
• Interest Rate Type: (b)(6) 

https://accountaccess.myfedloan.org/accountAccess/index.cfm?event=loan.getloanDetails&row=all&loanRegion=FD 1/7 

(b)(6) 

(b)(6) 



1/15/2021 Loan Details 

• Subsidy: 

Loan Balance 

• Original Balance: (b)(6) 
• unpaid Interest: (b)(6)  
• Principal Balance: (b)(6) 

Payment Information 

• Monthly Payment: 
• Repayment Plan( 
• Repayment Term•  
• Expected Payoff Date: (b)(6) 

Due Date Information 

• Next Due Date: (b)(6) 
• Days DelinquenT( 

Public Service Loan Forgiveness Details: 

Your loan payment counts have moved to the Payment Tracking page in Payments & Billing. 

Learn more about this  program  

Qualifying Payments Made 

Qualifying payments are on-time, full payments that have been made after October 1, 2007 under an 
eligible repayment schedule while being employed full-time by a qualifying public service organization. 

Qualifying Payments Remaining 

This is the remaining number of qualifying payments that are required to meet the minimum of 120 
payments to be considered eligible to apply for forgiveness. 

Estimated Eligibility Date 

This is the date on which we estimate you will make your final qualifying payment and become eligible 
to submit your application for forgiveness for this loan. This is based on the assumption that you 
continue to work full-time for a PSLF qualifying employer until the time you receive loan forgiveness, 
while continuing to make on-time, qualifying payments every month until the time you apply for loan 
forgiveness. 

Deferment / Forbearance Information: 

Type Begin Date End Date 
(b)(6) 

Last Payment on this Loan: 

https://accountaccess.myfedloan.org/accountAccess/index.cfm?event=loan.getloanDetails&row=all&loanRegion=FD 2/7 

(b)(6) 

(b)(6) 

13)(6) 
(b)(6) 

b)(6 



Direct Unsub Consolidation Ln - 

Loan Status 

• Loan Status: 

(b)(6) 

(b)(6) 

1/15/2021 Loan Details 

Date Payment Principal Interest 
(b)(6) 

Disbursement Information 

Disbursement Date: (b)(6) 
Loan Program:(b)(6)  

• Owner: U.S. DEP I 01- ED 
• Guarantor: FEDERAL 
• School:1(b)(6)  
• Out of School Date:  

Out of School Date is the date provided by your school that typically represents when you 
will/did graduate or when you were no longer enrolled at least half time. 

Below are some common reasons why this date may not reflect your current or actual status: 

O You previously left school and have since returned. Therefore, your out of school date 
represents the original date you graduated or ceased to be enrolled at least half time. 

O Your school only reports the current academic year or term; not the full length of your 
program. 

O You have a private loan that allows for a maximum amount of time for an In School Status. 
Therefore, the Out of School Date represents when you have reached this maximum. 

No Out of School Date listed? Some loan programs do not use an Out of School Date for 
determining when repayment begins, including: PLUS, Graduate PLUS, Consolidation, and 
many private loans. 

Please contact your school if you have questions about your Out of School Date. 

Interest Rate Information 

• Interest Rate: (b)(6 
• Interest Rate Type:(b)(6) 
• Subsidy: (b)(6) 

Loan Balance 

• Original Balance: 
• Unpaid Interest  
• Principal Balance: 

(b)(6) 
(b)(6) 

Payment Information 

https://accountaccess.myfedloan.org/accountAccess/index.cfm?event=loan.getloanDetails&row=all&loanRegion=FD 3/7 

(b)(6) 



1/15/2021 Loan Details 

• Monthly Payment: (b)(6) 
• Repayment Plan:  "b)(6) 
• Repayment Term  (b)(6) 

) • Expected Payoff ate: 

   

   

(b)(6) 

  

Due Date Information 

• Next Due Date:(IH(6) 

Loan Benefits: 

Description Status Payments Until Active 

(b)(6) 

Public Service Loan Forgiveness Details: 

Your loan payment counts have moved to the Payment Tracking page in Payments & Billing. 

Learn more about this  program  

Qualifying Payments Made 

Qualifying payments are on-time, full payments that have been made after October 1, 2007 under an 
eligible repayment schedule while being employed full-time by a qualifying public service organization. 

Qualifying Payments Remaining 

This is the remaining number of qualifying payments that are required to meet the minimum of 120 
payments to be considered eligible to apply for forgiveness. 

Estimated Eligibility Date 

This is the date on which we estimate you will make your final qualifying payment and become eligible 
to submit your application for forgiveness for this loan. This is based on the assumption that you 
continue to work full-time for a PSLF qualifying employer until the time you receive loan forgiveness, 
while continuing to make on-time, qualifying payments every month until the time you apply for loan 
forgiveness. 

Deferment / Forbearance Information: 

Type Begin Date End Date 
(b)(6) 

Last Payment on this Loan: 

https://accountaccess.myfedloan.org/accountAccess/index.cfm?event=loan.getloanDetails&row=all&loanRegion=FD 4/7 

• Days Delinquent:(b)( 



Direct Unsub Consolidation Ln - 

Loan Status 

• Loan Status: 

(b)(6) 

(b)(6) 

Interest Rate Information 

• Interest Rate: 
• Interest Rate Type: 

(b)( 
(b)(6) 

1/15/2021 Loan Details 

Date Payment Principal Interest 
(b)(6) 

Disbursement Information 

• Disbursement Date: 
• Loan Program:  
• Owner: U.S. DEPT OF ED 
• Guarantor: FEDERAL 
• School: 
• Out of &moo' ucue.  

Out of School Date is the date provided by your school that typically represents when you 
will/did graduate or when you were no longer enrolled at least half time. 

Below are some common reasons why this date may not reflect your current or actual status: 

O You previously left school and have since returned. Therefore, your out of school date 
represents the original date you graduated or ceased to be enrolled at least half time. 

O Your school only reports the current academic year or term; not the full length of your 
program. 

O You have a private loan that allows for a maximum amount of time for an In School Status. 
Therefore, the Out of School Date represents when you have reached this maximum. 

No Out of School Date listed? Some loan programs do not use an Out of School Date for 
determining when repayment begins, including: PLUS, Graduate PLUS, Consolidation, and 
many private loans. 

Please contact your school if you have questions about your Out of School Date. 

(b)(6) 
(b)(6) 

(b)(6) 

• Subsidy:(b)(6)  

Loan Balance 

• Original Balance: (b)(6) 
• Unpaid Interest•l(b)(61  
• Principal Balance:(b)(6) 

Payment Information 

https://accountaccess.myfedloan.org/accountAccess/index.cfm?event=loan.getloanDetails&row=all&loanRegion=FD 5/7 



1/15/2021 

  

Loan Details 

• Monthly Payment (b)(6) 

  

• Repayment Plan:(b)(6) 

  

• Repayment Term 

  

• Expected Payoff Date: (b)(6) 

  

Due Date Information 

. Next Due Date: l)(6)  

. Days Delinqueni
o

t:M(6 

Loan Benefits: 

Description Status Payments Until Active 
(b)(6) 

Public Service Loan Forgiveness Details: 

Your loan payment counts have moved to the Payment Tracking page in Payments & Billing. 

Learn more about this  program  

Qualifying Payments Made 

Qualifying payments are on-time, full payments that have been made after October 1, 2007 under an 
eligible repayment schedule while being employed full-time by a qualifying public service organization. 

Qualifying Payments Remaining 

This is the remaining number of qualifying payments that are required to meet the minimum of 120 
payments to be considered eligible to apply for forgiveness. 

Estimated Eligibility Date 

This is the date on which we estimate you will make your final qualifying payment and become eligible 
to submit your application for forgiveness for this loan. This is based on the assumption that you 
continue to work full-time for a PSLF qualifying employer until the time you receive loan forgiveness, 
while continuing to make on-time, qualifying payments every month until the time you apply for loan 
forgiveness. 

Deferment / Forbearance Information: 

Type Begin Date End Date 
(b)(6) 

Last Payment on this Loan: 

https://accountaccess.myfedloan.org/accountAccess/index.cfm?event=loan.getloanDetails&row=all&loanRegion=FD 6/7 



1/15/2021 Loan Details 

Date Payment Principal Interest 
(b)(6) 

https://accountaccess.myfedloan.org/accountAccess/index.cfm?event=loan.getloanDetails&row=all&loanRegion=FD 7/7 



Fed Loan Servicing 
US Department of Education 
Date: 11/14/2019  

Account #: 

To Whom this May Concern, 

I am writing in regards to my consolidated loans that I have been paying with 
Income Based Repayment since my completion of school in 2011. I received a letter 
"PSLF Qualifying Payment Update" from you on 10/25/2019. In this letter, there are 
significant discrepancies and incorrect applications on qualifying payments. I spoke 
with a representative from MyFedLoan who opened a case for me (referenced 
above) and recommended I submit a letter with further information. 

I graduated from school in May 2011. I consolidated by loans in July 2011 and 
started making monthly Income-Based payments after my 6-month deferment. I 
have been enrolled in the Income Based Repayment/Income Driven Repayment 
plans since I started making payments. While obtaining my master's degree 
between 2015 and 2019, I continued to make monthly IBR/IDR payments. I was 
inadvertently put into deferment given my "student status" which I discussed with 
Great Lakes Loans in January 2016. During that phone conversation, I verbally 
declined any deferments on my loans while in school. I asked for documentation 
from them stating as such, which is below. Given this information, any 
unnecessary deferments while I was in school should be removed from my 
account and all payments made during those times should be qualifying 
payments towards PSLF. 

Furthermore, prior to the transfer of my loans to MyFedLoan and during the 
entirety of my payments at MyFedLoan, I have been making direct debit payments. 
For reasons I do not understand since my loans were consolidated, it shows 5 
separate loans on my Qualifying Payment Update. Given that my loans were 
consolidated, and I have been making monthly payments on an IDR qualifying plan, 
these monthly payments should be applied to ALL loans for each payment. In 
the letter I received, it appears most of my monthly payments do not apply to each 
loan. Because I make a direct payment and do not have the ability to specify which 
of my loans gets part of the payment, each and every payment should be applied to 
each of the 5 loans listed. In contrast, in my letter, each loan has somewhere 
between 21 and 47 qualifying payments. This is incorrect and needs to be fixed. 

I appreciate your help with this matter and would be happy to discuss further if you 
have any questions. 

(b)(6) 

RE: Case #  (b)(6) 
(b)(6) 



GREAT LAKES 

  

 

November 5, 2019 

  

  

Great Lakes ID: (b)(6) 

 

(b)(6) 

   

Hi (b)(6) 

Thanks for contacting us about your student loans. 

Per the conversation we had with you on 01/04/2016, we suppressed the enrollment  information for your loans within 
your Direct Consolidation Loan Account with U.S. Department of Education ((b)(6)  . As a result of the suppression of 
your enrollment, your account en ered repayment status on 01/06/2016, generating a new payment schedule with a / 
first monthly payment of  (b)(6)  due on 02/15/2016. 

We appreciate having been able to serve you and hope that your educational experience was a good one. Best wishes with 
all of your future endeavors. 

Borrower Services Department 

How to Contact Great Lakes for Help 

II mygreatlakes.org 

k_ (800) 236-4300 or (608) 246-1700 
Monday — Friday 7:00 am — 9:00 pm CT 
Automated account information is available 24/7. 

GREAT LAKES EDUCATIONAL LOAN SERVICES. INC. I NIVCREATIAKES.ORG 
2401 INTERNATIONAL LANE I MADISON, WI 53704-3192 



INFORMATION REGARDING 
YOUR ELIGIBILITY 

FOR PUBLIC SERVICE 
LOAN FORGIVENESS 

Account Number: (b)(6) 

fecloan 
SERVICINGftgam..*  

November 12, 2020 

U.S. Department of Education 
Information about your federal student loan 

(b)(6) 

We have reviewed your Public Service Loan Forgiveness (PSLF) employment certification and have counted the number 
of qualifying payments you made during each period of qualifying employment. Note: Only payments made after October 1, 
2007 qualify for PSLF. 

Please review the enclosed information for details regarding the most recent employment certification you submitted and 
the corresponding qualifying payment information for the employment period. The following information is provided for each 
loan: 

• The number of qualifying payments you made during the qualifying employment period listed, 

• The total number of qualifying payments you made during all periods of qualifying employment approved to date, 

• The estimated number of payments that are still required 

• The date you are or were expected to be eligible to apply for forgiveness. 

Good to Know: Keeping track of your progression toward PSLF is easy. 

• Sign in to Account Access at MyFedLoan.org 

• Check your monthly bill 

We update your qualifying payment count and will notify you each time you submit new certified employment. Although we 
will maintain copies of any documents we receive, we suggest you keep copies of all forms you submit and any supporting 
documentation regarding your employment and the PSLF Program. 

We also recommend that you submit an Employment Certification Form (ECF) annually. When it is time to certify your 
employment, you can sign in to MyFedLoan.oro to get started. 

When can I apply for forgiveness? You may apply for loan forgiveness after you have made 120 qualifying payments. 
You must be working full-time for a qualifying employer at the time you apply for and receive PSLF. We will provide you with 
a final determination of your eligibility for forgiveness after we receive your application. 

What is a qualifying payment? A qualifying payment for PSLF is a payment that is made: 

• After October 1,2007 

TLXH7TH FS06BPSTKF 5654522589 ENOTIFY 83000000578785947 

17! 
P.O. Box 69184, Harrisburg, PA 17106-9184 I M-F 8AM to 9PM (ET) I".  855-265-4038 I International 717-720-1985 I 711 

MyFedLoan.org 20201112103136 20201112103810 



Loan Sequence 
Disbursement 

Date 
Loan Program 

Qualifying 
Payments (Total) 

Qualifying 
Payments 

(Remainina) 

Estimated 
Eligibility Date 

(b)(6) 

Qualifying 
Employment 
Begin Date  

Qualifying 
Employment 

End Date 

Qualifying 
Payments 

Employer Name 

(b)(6) 

• Each month 

• For the "total due" or the "installment amount" shown on your bill, unless your amount due is $0, in which case you 
must pay the "installment amount" 

• On-time (received within 15 days of the payment due date) 

• Under one of the eligible repayment plans for PSLF 

• While you are employed full-time at a qualifying employer (or serving in a full-time AmeriCorps or Peace Corps 
position) 

Prepayments: You may prepay your loans (make lump sum payments) and have those payments count towards 
forgiveness. Each prepayment will only count for up to 12 qualifying payments. In order for the prepayment to qualify for 
subsequent months you must: 

• Have paid an amount to fully satisfy future billed amounts for each month you wish to prepay 

• Have qualifying employment that covers the due date for each month you prepay 

• Multiple prepayments made within the same year will not afford you more than 12 months of qualifying payments 

Note: If on an Income-Driven Repayment (IDR) plan, you may not prepay past your next annual recertification date. 
Your annual recertification period is the 12 month time period when your payments are based on your income. 

How are eligible and qualifying different? A payment period is tracked as eligible when your payment meets all of the 
following payment eligibility requirements: 

• Your payment is made under a qualifying repayment plan 

• For the full amount due as shown on your bill 

• Received no later than 15 days after your due date 

An eligible payment becomes a qualifying payment when you certify your employment and all or part of your employment 
period is approved. Eligible payment periods that correspond to approved employment periods are also tracked as 
qualifying. These payments count toward the 120 required for loan forgiveness. 

What is a qualifying repayment plan? In order to receive forgiveness under the PSLF Program, you must make most of 
your payments under one of the following plans: 

• Revised Pay As You Earn (REPAYE) 

• Pay As You Earn (PAYE) 

• Income-Based Repayment (IBR) 

• Income-Contingent Repayment (ICR) 

These plans may also provide you with a lower payment amount. However, you will pay more interest over time under these 
repayment plans if you are not ultimately eligible for PSLF. You can review all eligible repayment plans and other eligibility 
information at MyFedLoan.org/PSLF. 

Qualifying Payment Details 



Employer Name 
Qualifying 

Employment 
Qualifying 

Employment 
Qualifying 

 

Begin Date End Date 
Payments 

(b)(6) 

Loan Sequence 
Disbursement 

Date 
Loan Program 

Qualifying 
Payments (Total) 

Qualifying 
Payments 

(Remaining) 

Estimated 
 Eligibility Date 

(b)(6) 

Employer Name 
Qualifying 

Employment 
Qualifying 

Employment 
Qualifying 

 

Begin Date End Date 
Payments 

(b)(6) 

Loan Sequence 
Disbursement 

Date 
Loan Program 

Qualifying 
Payments (Total) 

Qualifying 
Payments 

Estimated 
Eligibility Date 

    

(Remaining) 

 

(b)(6) 

Employer Name 
Qualifying 

Employment 
Begin Date 

Qualifying 
Employment 

End Date 

Qualifying 
Payments 

(b)(6) 

Loan Sequence 
Disbursement 

Date 
Loan Program 

Qualifying 
Payments (Total) 

Qualifying 
Payments 

(Remaining) 

Estimated 
Eligibility Date 

b)(6) 

Employer Name 
Qualifying 

Employment 
Begin Date 

Qualifying 
Employment 

End Date 

Qualifying 
Payments 

(b)(6) 



Loan Sequence 
Disbursement 

Date 
Loan Program 

Qualifying 
Payments (Total) 

Qualifying 
Payments 

(Remaininal 

Estimated 
 Eligibility Date 

b)(6) 

Employer Name 
Qualifying 

Employment 
Qualifying 

Employment 
Qualifying 

 

Begin Date End Date 
Payments

 
(b)(6) 



I am requesting assistance from your office with the US Department of Education, in regards to my 
federal student loans. My student loans are currently being serviced by FedLoan Servicing, who took 
over servicing the loans from Nelnet in February 2018. I am currently on an Income Based Repayment 
plan and am working towards Public Student Loan Forgiveness (PSLF). 

I have been on the PSLF path since September 2014. I make my payments on time and in full each 
month. I have successfully submitted an Employment Recertification Form each year during my 
repayment. For the past several years, since roughly March 2018, I have been receiving inaccurate 
counts of my eligible / ineligible monthly payments towards PSLF. I have attempted to resolve this issue 
through FedLoan customer service. FedLoan has placed my loans "under review" several times, but has 
either failed to make the accurate corrections or has not responded to my review. The latest review has 
been pending since July 2020. Each time I speak to a FedLoan customer service representative, they 
clearly state that the eligible / ineligible payment counts do not appear correct and should be corrected 
during the review. My payment counts have yet to be corrected. 

The following date ranges and loan numbers are the monthly payments that need to be accurately 

addressed, corrected, and added to the eligible payment count: 

- Loans 1, 2, & 5: September 2014 through July 2016 

o Ineligibility reason(s) stated on account, which are false and unjustified: "Outside 

Window", "No Payment" 

- Loan 4: February 2018 

o Ineligibility reason(s) stated on account, which are false and unjustified: "Outside 

Window" 

Loan 8: October 2017 and December 2017 

o Ineligibility reason(s) stated on account, which are false and unjustified: "Outside 

Window" 

The ineligibility reasons stated on my account for these months vary from "No Bill", to "Outside 
Window", to "No Payment". When speaking with FedLoan customer service, these explanations are not 
accurate for any single month that is currently deemed ineligible. They agree that these payments 
should be eligible and that all nine (9) loans should have an equal number of eligible payments to date. 
There is no justifiable reason why the payments and months listed above are considered ineligible, 
when during the same dates I have eligible payments made under my other loans. I make one (1) 
monthly payment on time and in full each month, which FedLoan then distributes across my nine (9) 

loans. I have no control over how or when that payment gets distributed across my nine (9) loans. There 

should never have been a payment distributed by Nelnet or FedLoan late or not in full. 

I am kindly requesting that your office contact FedLoan Servicing on my behalf to resolve this ongoing 
issue. The longer this issue remains unresolved, the more interest I unfairly accrue. 

Sincerely, 
(b)(6) 



Sarah Sattelmeyer 

From: Sarah Sattelmeyer 

Sent: Tuesday, February 23, 2021 11:13 AM 

To: Miller, Benjamin 

Cc: Clare McCann; Morgan, Julie 

Subject: RE: Student debt proposals 

Perfect —thanks. 

(Hi Julie!) 

From: Miller, Benjamin <Benjamin.Miller@ed.gov> 

Sent: Tuesday, February 23, 2021 11:12 AM 

To: Sarah Sattelmeyer <ssattelmeyer@pewtrusts.org> 

Cc: Clare McCann <mccann@newamerica.org>; Morgan, Julie <Julie.Morgan@ed.gov> 

Subject: RE: Student debt proposals 

[EXTERNAL EMAIL]: This message is from an external sender. Verify the sender and exercise caution when clicking links or opening 

attachments. 

You can add Julie as well (cc'ed here). But it looks like 9:30 is better for her. I'll send the calendar invite because I'm 

not totally clear what we can join into externally. 

From: Sarah Sattelmeyer <ssattelmeyer@pewtrusts.org> 

Sent: Tuesday, February 23, 2021 11:10 AM 

To: Miller, Benjamin <Benjamin.Miller@ed.gov> 

Cc: Clare McCann <mccann@newamerica.org> 

Subject: RE: Student debt proposals 

Hi Ben, 

We were hoping to present some ideas for other ways the administration could provide relief to struggling borrowers 

outside of debt forgiveness (which of course would remain relevant regardless of whether debt forgiveness occurs). 

Some of our ideas are related to TPD, BD, etc, but we'd love to talk through a few broader ideas we have as well. 

9am tomorrow works for us. I'll send around an invite. (Let me know if there is anyone else I should include.) 

Thanks! 

Sarah 

From: Miller, Benjamin <Benjamin.Miller@ed.gov> 

Sent: Tuesday, February 23, 2021 10:45 AM 

To: Sarah Sattelmeyer <ssattelmever@pewtrusts.org> 

Cc: Clare McCann <mccann@newamerica.org> 

Subject: RE: Student debt proposals 

[EXTERNAL EMAIL]: This message is from an external sender. Verify the sender and exercise caution when clicking links or opening 

attachments. 



Hi Sarah, 

Just to clarify this is in terms of targeting on universal or making say TPD, closed school, borrower defense, PSLF, etc. 

work better? 

I could do 9-10 tomorrow if a few minutes in there might work? 

From: Sarah Sattelmeyer <ssattelmeyer@pewtrusts.org> 

Sent: Monday, February 22, 2021 9:07 AM 

To: Miller, Benjamin <Benjamin.Miller@ed.gov> 

Cc: Clare McCann <mccann@newamerica.org> 

Subject: Student debt proposals 

Hi Ben, 

I hope you're well and adjusting to your new role during a time when l am sure you are slammed! 

Clare McCann and I have been doing some thinking about ways the Administration can help provide well-targeted 

relief to borrowers during the pandemic, within the bounds of its existing authority. I am working on a paper on this 

topic, which isn't ready to come out yet. But we know what an urgent question this is within the Administration and 

would love to grab 15 minutes of your time to walk through some of the ideas as you're moving forward. 

We were hoping we could grab a few minutes of your time in the next week or two? Let us know what works for you 

and we'll do our best to make it work! 

Thanks, 

Sarah 

Sarah Saftelmeyer (she/her) 

Project Director, Project on Student Borrower Success 
The Pew Charitable Trusts 

901 E Street, NW, Washington, DC 20004 

0: 202-540-6638 I b: (h1/61 I e: ssattelmever@bewtrusts.ora  I t: @sellensatt 



Miller, Benjamin 

From: Miller, Benjamin 

Sent: Friday, February 26, 2021 3:58 PM 

To: Morgan, Julie; Darcus, Joanna; Habash, Tariq; Merrill, Toby; Connor, Eileen 

Cc: Schmidt, Eric A.; Sigel, John Deitch 

Subject: RE: PPSL/ED 

My apologies, I will be a few minutes late. Looking forward to chatting. 

Original Appointment  

From: Morgan, Julie <Julie.Morgan@ed.gov> 

Sent: Friday, February 26, 2021 12:38 PM 

To: Morgan, Julie; Miller, Benjamin; Darcus, Joanna; Habash, Tariq; Merrill, Toby; Connor, Eileen 

Cc: Schmidt, Eric A.; Sigel, John Deitch 

Subject: PPSL/ED 

When: Friday, February 26, 2021 4:00 PM-5:00 PM (UTC-05:00) Eastern Time (US & Canada). 

Where: Microsoft Teams Meeting 

Sending a Teams link to make sure all the ED people are able to join us —feel free to forward if I missed people. 

Microsoft Teams meeting 

Join on your computer or mobile app 

Click here to join the meeting 

Or call in (audio only) 

+1 202(b)(6) United States, Washington DC 

Phone Conference ID: (b)(6) 

Find a local number I Reset PIN 

Learn More I Meeting options 



Tamara Cesaretti 

From: Tamara Cesaretti 

Sent: Tuesday, March 2, 2021 4:11 PM 

To: Habash, Tariq; Miller, Benjamin; Morgan, Julie; Williams, Rich; Campbell, Patrick; 

Darcus, Joanna 

Cc: Seth Frotman; Mike Pierce; Benjamin Kaufman 

Subject: SPBC Data Request re: PSLF 

Attachments: SBPC_Data Request.pdf 

Colleagues, 

I wanted to flag for you a FOIA request that our team submitted earlier today regarding the 
failures in the Public Service Loan Forgiveness program. As you know, we have serious concerns 
about borrowers who have lost months or even years of qualifying payments, through no fault of 
their own, due to program mismanagement. 

These are the first in a series of inquiries we plan to submit related to the size and scope of 
remedies the Department of Education must take to ensure these borrowers receive justice. We 
will also be making this request public. 

Feel free to let us know if you have any questions. 

- Tamara 

Tamara Cesaretti (she/her) 
Counsel 
Student Borrower Protection Center 
(b)(6) I tamara@protectborrowers.org 
www.protectborrowers.org 
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CI STUDENT BORROWER 
PROTECTION CENTER 

March 02, 2021 

U.S. Department of Education 
FOIA Service Center 
400 Maryland Ave, SW, Room 2W220 
Washington, DC 20202-4536 

Dear FOIA Officer: 

Pursuant to the Freedom of Information Act (FOIA), 5 U.S.C. § 552 and the implementing regulations 
promulgated thereunder for the U.S. Department of Education ("ED"), 34 C.F.R. Part 5, the Student 
Borrower Protection Center ("SBPC") makes the following requests for records. 

Background 
Federal student loan borrowers are entitled to various protections that can lead to the discharge of their 
debts including protections for public service workers, students whose schools abruptly close, and people 
on income-based repayment plans.' However, advocates,2  scholars,3  and law enforcement officials4  have 

See Student Borrower Protection Center, Delivering on Debt Relief: Proposals, Ideas, and Actions to Cancel Student Debt on Day 
One and Beyond (Dec. 2020) https://protectborrowers.orq/wp-contenUuploads/2020/12/Deliverinq-on-Debt-Relief.pdf. 
2  Ashley Harrington in Mark Huelsman, Introduction in Student Borrower Protection Center, Delivering on Debt Relief: Proposals, 
Ideas, and Actions to Cancel Student Debt on Day One and Beyond 10 (Dec. 2020), https://protectborrowers.orq/wp-
content/uploads/2020/12/Deliverinq-on-Debt-Relief.pdf: Michael Pierce and Rebecca Maurer, Relief for Public Service Workers in 
Student Borrower Protection Center, Delivering on Debt Relief: Proposals, Ideas, and Actions to Cancel Student Debt on Day One 
and Beyond 27 (Dec. 2020), https://protectborrowers.orq/wp-content/uploads/2020/12/Deliverinq-on-Debt-Relief.pdf; Persis Yu, 
Relief for Borrowers in Income-Driven Repayment in Student Borrower Protection Center, Delivering on Debt Relief: Proposals, 
Ideas, and Actions to Cancel Student Debt on Day One and Beyond 74 (Dec. 2020) https://protectborrowers.org/wp-
content/uploads/2020/12/Deliverinq-on-Debt-Relief.pdf: Michael Saunders, Relief for Servicemembers and Veterans in Student 
Borrower Protection Center, Delivering on Debt Relief: Proposals, Ideas, and Actions to Cancel Student Debt on Day One and 
Beyond 150 (Dec. 2020), https://protectborrowers.orq/wp-content/uploads/2020/12/Deliverinq-on-Debt-Relief.pdf; Robyn Smith, 
Relief for Borrowers Whose Schools Closed in Student Borrower Protection Center, Delivering on Debt Relief: Proposals, Ideas, and 
Actions to Cancel Student Debt on Day One and Beyond 112 (Dec. 2020) https://protectborrowers.orq/wp-
content/uploads/2020/12/Delivering-on-Debt-Relief.pdf.  Bethany Lilly and John Whitelaw, Relief for Borrowers with Disabilities in 
Student Borrower Protection Center, Delivering on Debt Relief: Proposals, Ideas, and Actions to Cancel Student Debt on Day One 
and Beyond 94 (Dec. 2020), https://protectborrowers.orq/wp-content/uploads/2020/12/Deliverinq-on-Debt-Relief.pdf. 
3  John Brooks, The Tax Treatment of Student Loan Discharge and Cancellation in Student Borrower Protection Center, Delivering 
on Debt Relief: Proposals, Ideas, and Actions to Cancel Student Debt on Day One and Beyond 166 (Dec. 2020), 
https://protectborrowers.orq/wp-contenUuploads/2020/12/Deliverinq-on-Debt-Relief.pdf; Dalie Jimenez and Jonathan Glater, 
Forward in Student Borrower Protection Center, Delivering on Debt Relief: Proposals, Ideas, and Actions to Cancel Student Debt on 
Day One and Beyond 4 (Dec. 2020), https://protectborrowers.org/wp-content/uploads/2020/12/Delivering-on-Debt-Relief.pdf.  Eileen 
Connor and Toby Merill, Relief for Borrowers with a Defense to Repayment in Student Borrower Protection Center, Delivering on 
Debt Relief: Proposals, Ideas, and Actions to Cancel Student Debt on Day One and Beyond 145 (Dec. 2020), 
https://protectborrowers.orq/wp-content/uploads/2020/12/Deliverinq-on-Debt-Relief.pdf. 
4  See, e.g., Press Release, Xavier Becerra, Cal. Att'y Gen., Attorney General Becerra Charges Navient Corporation, Largest 
Student Loan Servicer, with Deceitful Practices and Debt-Collection Misconduct in Lawsuit (June 28, 2018), 
https://oag.ca.gov/news/press-releases/attorney-general-becerra-chargesnavient-corporation-largest-student-loan  
[https://perma.cc/9RPS-VCT9.  Press Release, Bob Ferguson, Wash. Att'y Gen., AG Ferguson Files Suit Against Sallie Mae 
Offshoot Navient Corp., Announces Student Loan Bill of Rights Legislation (Jan. 18, 2017), https://www.atq.wa.qovinews/news-
releases/a fer son-files-suit-a ainst-sallie-mae-offshoot-navient-cor -announces-student Fhttps://perma.cc/3M2U-96K71.  Press 
Release, Maura Healey, Mass. Att'y Gen., AG Healey Secures $2.4 Million, Significant Policy Reforms in Major Settlement with 
Student Loan Servicer (Nov. 22, 2016), https://www.mass.govinews/aq-healey-secures-24-million-significant-policy-reforms-in-
majorsettlement-with-student-loan [https://perma.cc/CCL9-EM89].  Press Release, Maura Healey, Mass. Att'y Gen., AG Healey Sues 
to Protect Public Service Loan Forgiveness (Aug. 23, 2017) https://www.mass.qov/news/ag-healey-sues-to-protect-public-service-
loan-forgiveness [https://perma.cc/9SM7-VDPV].  Press Release, Jim Hood, Miss. Att'y Gen., AG Hood Launches Lawsuit Against 
Student Loan Lenders (July 24, 2018) http://www.aqjimhood.com/releases/aq-hoodlaunches-lawsuit-aqainst-student-loan-lenders/ 
[https://perma.cc/H782-VUCTI Press Release, Letitia James, N.Y. Att'y Gen., Attorney General James and Superintendent Vulla 
Announce $9 Million Settlement of Federal Student Loan Servicing Claims with Acs Education Services (Jan. 4, 2019), 
https://ag.ny.gov/press-release/2019/attorney-qeneral-james-and-superintendent-vullo-announce-9- million-settlement 
Ilittps://perma.cc/2YE5-UUNVV].  Letitia James, N.Y. Att'y Gen., AG James Sues Student Loan Servicer for Mismanaging Loan 
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noted that many of these protections have been implemented poorly through ED and its contracted 
servicers or have otherwise proven unavailable to student loan borrowers who need them. As an 
advocacy organization working to alleviate the burden of student debt for millions of student loan 
borrowers, the SBPC has long been and remains extremely concerned by this reality. 

Request for Records 
So that we may monitor ED's implementation of protections that borrowers are entitled to under the law, 
the SBPC requests the following data. In all cases and to the greatest extent possible please 
disaggregate any data productions across race, gender, and income groups (deciles and quintiles). 

(1) So that we may begin to determine the number of borrowers who have served 10 or more years 
in public service but have been knocked off track from PSLF because they have or had the wrong 
type of loan, please provide the following information: 

(a) How many borrowers who submitted an ECF but were rejected because they had "no 
eligible loans" successfully consolidated their loans into qualifying loans within 12 months 
of receiving that denial? 

(b) How many borrowers submitted an ECF but were rejected more than once because they 
had "no eligible loans"? 

(c) How many borrowers with an approved ECF have fewer than 120 qualifying payments 
but 10 or more years of total time spent in repayment across all federal student loan 
types? 

(d) Among borrowers who were denied and later approved for an ECF or PSLF because 
they had "no eligible loans", how many borrowers were serviced by each of the various 
federal student loan servicers before being transferred to Fed Loan? 

(e) How many borrowers were denied TEPSLF because they had "no eligible loans"? Among 
these, how many had an approved ECF and have been in repayment for at least ten 
years on any federal student loan? 

(f) How many servicemembers and veterans have federal student loans, and how much do 
they owe? Among these, how many servicemembers and veterans with student debt 
have been identified through the SCRA match5  and are in repayment on at least one 
FFEL loan? 

(g) How many servicemembers and veterans with student debt who have ever been 
identified through the SCRA match and who have an approved ECF for public service 
work conducted after military service have been rejected for PSLF have fewer than 120 
qualifying payments but have more than 10 years of total time in repayment across all 
federal student loan types? 

(h) How many servicemembers and veterans with student debt who have ever been 
identified through the SCRA match have also submitted and been approved for an ECF 
for work subsequent to their service and have been in repayment on any federal student 
loans for ten years or more? 

Forgiveness Program (Oct. 3, 2019), https://aq.ny.gov/press-release/2019/aq-james-sues-student-loan-servicer-mismanaging-
loanforgiveness-program [https://perma.cc/98US-TZWI-1].  Press Release, Lisa Madigan, Ill. Att'y Gen., Attorney General Madigan 
Sues Navient and Sallie Mae for Rampant Student Loan Abuses (Jan. 18, 2017), 
http://www.illinoisattornevgeneral.qov/pressroom/2017 01/20170118.html [https://perma.cc/Y4FB-CZVF]; Press Release, Josh 
Shapiro, Pa. Att'y Gen., Case Update: Attorney General Shapiro Announces Another Win in Lawsuit Against Nation's Largest 
Student Loan Company (Dec. 18, 2018) https://www.attorneycieneral.cpv/taking-action/updates/case-update-attorney-
generalshapiro-announces-another-win-in-lawsuit-against-nations-largest-student-loan-company/18 [https://perma.cc/6JL8-GKLM]. 
5  Dear Colleague Letter, Dept of Educ., Approval of Servicemember Civil Relief Act (SCRA) Interest Rate Limitation Request for the 
Direct Loan and FFEL Programs (May 5, 2016) https://ifap.ed.govidear-colleague-letters/05-05-2016-gen-16-08-subject-approval-
servicemember-civil-relief-act-scra. 
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(2) So that we may begin to determine the number of borrowers who have served 10 or more years 
in public service but have been knocked off track and consequently do not have the 120 
qualifying payments necessary for loan forgiveness, please provide the following information: 

(a) How many borrowers with an approved ECF who entered repayment on any federal 
student loans more than ten years ago have made fewer than 120 qualifying payments 
because they consolidated into qualifying loans fewer than ten years ago? 

(b) How many borrowers who have been rejected from PSLF who entered repayment on any 
federal student loans more than ten years ago have made fewer than 120 qualifying 
payments because they consolidated into qualifying loans fewer than ten years ago? 

(c) How many borrowers with an approved ECF have been rejected from PSLF for having 
made fewer than 120 qualifying payments and either: 

(i) Experienced a period of 12 consecutive months of forbearance or greater, or 
(ii) Have had three or more periods of capitalizing forbearance applied to an account 

over any 24-month period? 
(d) How many borrowers with an approved ECF have been rejected from PSLF for having 

made fewer than 120 qualifying payments and exited income-driven repayment at any 
point due to a failure to recertify their eligibility for income-driven repayment? 

(e) Among borrowers with an approved ECF who entered repayment on any federal student 
loans more than ten years ago, have made fewer than 120 qualifying payments, and 
consolidated into a Direct Loan at some point in repayment, what was the mean, median, 
and 75th, 80th, 90, and 95th percentile of the time between the borrower initiating 
consolidation and their consolidation being completed, in months? How many of these 
borrowers completed their loan consolidation more than 6 months after initiating it? 

(3) So that we may begin to determine the number of borrowers who have served 10 or more years 
in public service but have been knocked off track from PSLF because they are or were enrolled in 
the wrong repayment plan, please provide the following information: 

(a) Among borrowers with an approved ECF: 
(i) How many have been rejected from PSLF for having made fewer than 120 

qualifying payments? 
(ii) How many have been in repayment on any federal student loans for 10 or more 

years? 
(iii) How many have had any loans in a payment plan that does not qualify for PSLF 

at any point in repayment? Of these, how many are servicemembers or 
veterans? 

(b) Among borrowers who submitted an ECF and were approved but were not in a qualifying 
repayment plan for PSLF at the time of approval, how many successfully enrolled in a 
qualifying repayment plan for PSLF within 12 months of receiving that approval? Of 
these, how many are servicemembers or veterans? 

(c) How many federal student loan borrowers with more than one loan have loans that are 
not in the same repayment plan? 

(i) Of these, how many have submitted an approved ECF? 
(ii) Of these, how many have applied for and been rejected from PSLF? 

(d) Among borrowers with an approved ECF who 1) have been rejected from PSLF for 
having made fewer than 120 qualifying payments, 2) have been in repayment on any 
federal student loans for 10 or more years, and 3) had any loans in a payment plan that 
does not qualify for PSLF at any point in repayment, how many borrowers were serviced 
by each of the various federal student loan servicers before being transferred to 
FedLoan? 
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(e) Among borrowers who submitted an ECF and were approved but were not in a qualifying 
repayment plan for PSLF at the time of approval, how many borrowers were serviced by 
each of the various federal student loan servicers? 

(f) How many unique servicemembers and veterans with student debt have ever been 
identified through the SCRA match and spent more than 12 months in a military 
deferment? 

(4) So that we may begin to determine the number of borrowers who have served 10 or more years 
in public service but have been knocked off track from PSLF because they have or had the 
"wrong" type of employer, please provide the following information: 

(a) How many federal student loan borrowers with an approved ECF also submitted an ECF 
that was rejected? Among these borrowers: 

(i) How many had an ECF rejected for one employer and then had an ECF 
approved for the same employer? 

(ii) How many had an ECF approved for one employer that was retroactively 
denied? 

(b) How many federal student loan borrowers have ever had an ECF rejected while serving 
as active duty servicemembers or activated reservists? 

(5) So that we may begin to more holistically understand the situation of other student borrower 
protections beyond PSLF, please provide the following information: 

(a) How many students who ever took on federal student loans attended a school that has 
since closed? 

(i) Among these, how many have applied for loan discharge through borrower 
defense to repayment? 

1) Among these, how many have been approved for loan discharge through 
borrower defense to repayment? 

(b) How many students who ever took on federal student loans attended a for-profit 
institution that has since closed? 

(i) Among these, how many have applied for loan discharge through borrower 
defense to repayment? 

1) Among these, how many have been approved for loan discharge through 
borrower defense to repayment? 

(c) How many people who applied for defense to repayment were collected on in any way for 
a defaulted student loan? Please break out across forms of collection (e.g., wage 
garnishment, Treasury Offset Program, etc.) 

(d) How many student loan borrowers make $0 monthly student loan payments each month 
through income-driven repayment? How much do these borrowers owe? 

(e) How many people with FFELP loans are enrolled in IBR, and how many have made each 
possible number of qualifying payments toward student loan forgiveness? 

The SBPC looks forward to working with you on this request. 

Sincerely, 

Student Borrower Protection Center 
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Tamara Cesaretti 

From: Tamara Cesaretti 

Sent: Wednesday, March 3, 2021 11:40 AM 

To: Habash, Tariq; Miller, Benjamin; Morgan, Julie; Williams, Rich; Campbell, Patrick; 

Darcus, Joanna 

Cc: Seth Frotman; Mike Pierce; Rebecca Maurer 

Subject: PSLF Cancellation Article 

Hi all, 

I wanted to additionally pass along this article from Credit Slips by Alan White that succinctly 
outlines how the Heroes Act of 2003 allows for broad PSLF cancellation. 

Feel free to let me know if you have any questions. 

- Tamara 

Tamara Cesaretti (she/her) 
Counsel 
Student Borrower Protection Center 
(b)(6) tamara@protectborrowers.org 
www.protectborrowers.org 



From: Mike Pierce <mike@protectborrowers.org > 

Sent: Friday, March 5, 2021 7:29 PM 

To: Habash, Tariq; Williams, Rich; Morgan, Julie; Darcus, Joanna; Miller, Benjamin; Campbell, 

Patrick 

Cc: Seth Frotman; Tamara Cesaretti 

Subject: [BREAKING NEWS] AG Ferguson: Judge rules national student loan servicer Navient 

broke the law in servicing student loan debt 

Attachments: 1677_001.pdf 

ED Colleagues--

 

I wanted to share this breaking news from Washington Attorney General Bob Ferguson and his team. After 
nearly a decade of investigations, and litigation by six state AGs and the CFPB, all in separate cases,  today the 
very first judge in a public enforcement action found that Navient broke the law.  

See the press release from the Washington Attorney General with more details and a short primer on the case 
below. I've also attached the court order, for your reference. 

Obviously this has major implications for Navient's future as a federal student loan contractor, in light of the 
most recent appropriations language  instructing the Department to consider vendors' "history of compliance 
with applicable consumer protections laws" in any future contract extension/award. 

Happy Friday! 

Mike 

Background & Overview 

In Washington State, the judge hearing WA v. Navient granted partial summary judgement on one of 
Washington's claims, finding that Navient engaged in an illegal scheme to cheat private student loan borrowers 
out of their right to "co-signer release." 

As background, a "co-signer release" is a private student loan contractual term often cited in the marketing of 
these loans as a ploy to convince co-signers (often older family members) that they are only making a short-
term commitment when they agree to help them obtain a loan to pay for college. These terms promise to let a 
co-signer off of the hook for the debt after a borrower makes a series of on-time monthly payments and 
demonstrates creditworthiness on their own. In practice, the work we did at the CFPB  shows that these  
contractual rights are largely illusory-- more than 9-in-10 borrowers who try to release a co-signer are never 
able to do so. 

In this case, Navient tricked borrowers into voiding or delaying access to co-signer release through a deceptive 
billing scheme. This is just one of many counts alleged in this lawsuit and the rest will proceed to trial. Note 
that the same claim was brought by the other litigating states and the CFPB, so this is a good sign of things to 
come. 

This is the same case in which the state AGs and the CFPB allege that Navient engaged in a different scheme 
that steered millions of borrowers into high-cost repayment options, away from income-driven repayment. In 
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C I 
STUDENT BORROWER 
PROTECTION CENTER 

doing so, the lawsuits allege that Navient added $4 billion in unnecessary interest charges to borrowers' student 
loans. This claim and many others will now proceed to trial in Washington. 

Michael Justin Pierce 
Policy Director & Managing Counsel 
Student Borrower Protection Center 
www.protectborrowers.org 

From: Washington State Attorney General's Office <webmaster@atg.wa.gov> 
Date: March 5, 2021 at 3:01:12 PM EST 

Subject: AG Ferguson: Judge rules national student loan servicer Navient broke the law in 
servicing student loan debt 
Reply-To: Washington State Attorney General's Office <webmaster@atg.wa.gov> 

An update from Attorney General Bob Ferguson View this email in your browser 
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March 5, 2021 

AG Ferguson: Judge rules national student loan servicer Navient broke the law in 

servicing student loan debt 

Company illegally failed to honor its own co-signer release promises 

SEATTLE — A King County Superior Court judge ruled that Navient, the country's 

largest student loan servicer, violated the Consumer Protection Act by engaging in unfair 

and deceptive conduct related to Washingtonians' student loans. This is the first time a 

judge has ruled that Navient broke a consumer protection law in a student loan servicing 

lawsuit filed by a state's Attorney General or federal consumer protection agency. Attorney 

General Bob Ferguson has been litigating this case since January 2017,  seeking 

accountability for Navient's conduct, legally enforceable terms to prevent future unlawful 

conduct and financial restitution for Washingtonians harmed by the unlawful conduct. 

King County Superior Court Judge Veronica 

Galvin issued an order today  that Navient violated 

the Consumer Protection Act with its conduct 

related to family and friends co-signing loans. 

Today's ruling by Judge Galvin does not resolve 

all the issues in the case. A full trial on Ferguson's 

additional claims is scheduled for April 18, 2022. 

Navient came into existence when Sallie Mae, which Congress created in 1973 to support 

guaranteed student loan programs, split itself in 2014. Navient and the Sallie Mae Bank 

emerged from that split. Navient services the loans of more than 12 million borrowers 

nationally and approximately two million in Washington state. Altogether, it services more 



than $300 billion in federal and private student loans. 

"I will protect student loan borrowers from lenders that deceive Washingtonians," Ferguson 

said. "Too many student loan borrowers in Washington are struggling to stay afloat. We 

will continue seeking accountability for Navient's unlawful conduct and student loan relief 

for thousands of Washingtonians who were treated unfairly." 

Navient's deceptive co-signer release practices 

Judge Galvin issued an order today that granted partial summary judgment on one of 

Ferguson's consumer protection claims in the 2017 lawsuit against Navient. Galvin ruled 

that Navient's statements promoting co-signer release misrepresented the way Navient 

actually implemented the program. Navient deceptively promoted a "co-signer release" 

feature of private loans to entice family and friends to co-sign loans. Navient then put up 

arbitrary barriers and failed to disclose that very few borrowers ever achieve co-signer 

release. 

Specifically, Navient told borrowers they could become eligible to remove a co-signer by, 

among other things, making a certain number of consecutive, on-time loan payments. 

However, if a borrower made payments in a lump sum ahead of their regular due date, then 

resumed making the remaining payments as regularly scheduled, Navient treated the break 

in payments as a disqualifying event for releasing their co-signer. Navient applied this 

requirement in ways reasonable borrowers could not have foreseen. 

For example, if a borrower had $100 monthly payments but made a $300 payment, Navient 

did not count this lump-sum payment as three consecutive on-time payments, even though 

the account was current and paid in advance. In other words, Navient penalized borrowers 

for paying in advance. 

Status of the 2017 lawsuit 

Discovery continues on the remaining claims against Navient. The Attorney General's 

Office has received terabytes of data from Navient and information dating back to when it 



was Sallie Mae. 

Ferguson's lawsuit seeks to provide financial assistance and relief for thousands of 

Washingtonians who were subjected to Navient's unfair and deceptive loan servicing and 

collection practices. Ferguson asserts Navient violated the state Consumer Protection Act 

with numerous illegal servicing and collection methods and, as Sallie Mae, origination of 

risky subprime loans to consumers. 

The 2017 lawsuit came after a multi-year investigation by Washington, Illinois and the 

federal Consumer Financial Protection Bureau, each of which have filed lawsuits against 

Navient. The states of California, Pennsylvania, Mississippi and New Jersey later filed their 

own lawsuits with similar claims against Navient. 

Remaining claims against Navient 

Washington's lawsuit against Navient includes several other claims relating to the conduct 

of Navient, and its predecessor Sallie Mae, in originating and servicing student loans. 

For example, Ferguson asserts that, while operating as Sallie Mae, the company made 

subprime, predatory loans to students attending certain for-profit colleges, despite its own 

expectations that an extremely high percentage of students would not be able to repay 

them. Navient made these subprime loans as part of "custom deal" programs with schools 

in order to gain access to highly profitable federally guaranteed loan volume and "prime" 

private student loan borrowers. 

The Attorney General's Office also asserts that Navient improperly steered financially 

distressed borrowers into loan forbearance instead of explaining income-driven repayment 

options. While forbearance was good for the company because it was simple and cheap, it 

was not beneficial to most borrowers in the long term. Forbearance allowed borrowers to 

suspend payments temporarily, but their interest continued to accumulate. When repayment 

resumed, Navient would add the accumulated interest to the loan principal and borrowers 

ended up paying more interest on their initial interest. 



Ferguson's initial investigation also found that when servicing student loans, Navient often 

misapplied borrower payments and failed to follow borrower instructions for how to 

allocate excess payments. This caused borrowers to receive unwarranted collection calls 

and required them to spend time correcting Navient's mistakes. 

Assistant Attorneys General Julia Doyle, Heidi Anderson, Craig Rader, Kathleen Box, 

Seann Colgan and Tad Robinson-O'Neill are handling the case for the Attorney General's 

Office. 

Winning student loan relief for borrowers 

The lawsuit is part of the Attorney General's Student Loan Initiative, a larger effort to help 

borrowers navigate the complexity of signing up for then paying off student loans. 

In January 2019, Ferguson entered a legally binding agreement for more than $7.6 million 

in debt relief from Career Education Corporation (CEC), a for-profit higher education 

company, as part of legal action over the company's use of deceptive practices to attract 

potential students. CEC owned and operated two campuses in Washington until it closed 

them down. In addition to debt relief and other injunctive terms, the company is legally 

required to disclose to prospective students accurate information about cost, graduation 

rates, job placement rates and median debt for graduates. 

In September 2020, Ferguson announced that 816 former ITT Technical Institute (ITT 

Tech) students in Washington state would receive $5.9 million in debt relief. ITT Tech was 

a for-profit college that abruptly closed all of its 149 campuses in September 2016, 

including campuses in Seattle, Everett and Spokane Valley. The amount covered all 

outstanding debts these borrowers owed to PEAKS Trust, a private loan program created to 

fund loans for the for-profit college ITT Tech. The debt forgiveness resolved an 

investigation Ferguson launched with a bipartisan coalition of attorneys general into unfair 

and deceptive lending practices by PEAKS Trust. The agreement required PEAKS Trust, 

formed after the 2008 financial crisis, to dissolve. 

In June 2019, Ferguson announced that as a result of an investigation, Student CU Connect 



LLC (CUSO) would provide debt relief for 100 percent of its student loans for deceiving 

ITT Tech students when it issued the loans. CUSO paid a total of $5.1 million in student 

loan debt relief to 538 Washington borrowers who attended ITT Tech. The median amount 

of debt relief Washington borrowers received was $6,096. 

Ferguson also has recovered more than $1.5 million cracking down on debt adjustment 

companies that charge fees to help borrowers consolidate their federal student loans and 

enroll in income-driven repayment plans — tasks that borrowers' loan servicers can and 

should help them with for free. 

AG's Student Loan Initiative 

The Attorney General's Office introduced the Student Loan Transparency Act in 2017, a 

bill that required schools to provide students basic information on their student loans. The 

bill passed overwhelmingly in the state House with a bipartisan vote and unanimously in 

the Senate. Ferguson called for the legislation when he filed the Navient lawsuit. 

To assist student loan borrowers in Washington, the Attorney General's Office has 

compiled a Student Loan Survival Guide. 

Additionally, borrowers who need help understanding or resolving problems with their 

student loans should contact Washington's Student Loan Advocate 

at loanadvocateRwsac.wa.gov. 

— 30 — 

The Office of the Attorney General is the chief legal office for the state of Washington with attorneys and staff in 
27 divisions across the state providing legal services to roughly 200 state agencies, boards and commissions. 
Visit www.atg.wa.gov to learn more. 

Contacts: 
Brionna Aho, Communications Director, (360) 753-272T brionna.aho@atg.wa.gov 
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Mike Pierce 

From: Mike Pierce 

Sent: Tuesday, February 2, 2021 10:06 AM 

To: Miller, Benjamin; Darcus, Joanna; Morgan, Julie; Campbell, Patrick; Williams, Rich; 

Habash, Tariq 

Cc: Benjamin Kaufman; Seth Frotman; Tamara Cesaretti 

Subject: [NEW ANALYSIS] COVID, Obstruction & Student Loan Servicing 

ED Colleagues--

 

I hope you're all gearing up for the long road ahead. We're happy to help in any way we can as you worth 
through the large and small legacy items from the prior administration. 

In that vein, I wanted to flag an urgent issue that is top of mind for us-- the continued obstacles that 
DeVos-era policies pose for oversight over the student loan industry. 

A report quietly released by former CFPB Director Kathy Kraninger in her last hours at the Bureau shows 
widespread failures across the student loan servicing industry as borrowers struggle to navigate the COVID-
19 pandemic. 

See below for more on the new piece released by our team earlier today looking at the CFPB's findings and 
putting them in context. 

Happy to talk more at your convenience. 

Mike 

Today, the  Student Borrower Protection Center released a blog post highlighting the effect that DeVos-era 

obstruction of federal student loan servicer oversight is having on borrowers during COVID. 

Surveying the most recent edition of the CFPB's "Supervisory Highlights," we note how DeVos's policies 

blocking the CFPB and state consumer protection agencies from conducting examinations of—and enforcing 

state consumer protection laws against—federal student loan servicers have left borrowers to be taken  

advantage of or left with low-quality service when they are most vulnerable. 

The Biden administration must immediately roll back these policies and assert that student loan companies 

will no longer have free rein to harm borrowers during the pandemic and beyond. 

This should begin as quickly as possible through the rescission of the 2017 memorandum instructing the 

government's contracted student loan servicers to refuse demands for documents and records when made 

by independent regulators and law enforcement officials. 

The SBPC's blog post is available here: 

https://protectborrowers.org/devos-policies/ 



Industry conduct uncovered in the CFPB's report  includes the following: 

• 
Borrowers were regularly given incorrect or incomplete information regarding the availability of 
payment relief, keeping them away from badly needed assistance. 

• 
Federal student loan servicers broadly struggled to implement the provisions of the CARES Act, 
hindering borrowers from accessing relief that they were entitled to under the law. 

• 
While borrowers struggled, student loan companies and credit reporting agencies cut back on staffing, 
blocking access to payment relief and/or leaving them with nobody to turn to to address errors in their 
credit histories. 

Betsy DeVos took extensive and unprecedented administrative action during her time as Secretary of 
Education to block the CFPB and state consumer protection agencies from conducting oversight of federal 
student loan servicers. This obstruction has meant that student loan borrowers could not and still cannot  
depend on there being independent, vigorous oversight of the companies that borrowers are relying on to 
ensure the delivery of badly needed COVID-related student loan relief. 

Now, the Department of Education has a critical chance to roll back this obstruction and allow both the CFPB 
and state agencies to protect borrowers. 

This blog post is part of a larger effort we are spearheading to roll back DeVos and Trump-era obstruction 
related to student borrower protection and industry oversight. More detail is available regarding the SBPC's 
work and the actions the new Administration must take in our recent report: Protect Student Borrowers: How  
Washington Can End Trump-Era Obstruction and Demand Justice in 2021 and Beyond.  An associated blog 
post to the report is also available: "Reversing Trump-Era Obstruction and Demanding Justice for Student  
Borrowers." 

Happy to answer any questions. 

Michael Justin Pierce 
Policy Director & Managing Counsel 
Student Borrower Protection Center 
www.orotectborrowers.org 

Michael Justin Pierce 



Policy Director & Managing Counsel 

Student Borrower Protection Center 

www.protectborrowers.org 
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Mike Pierce 

From: Mike Pierce 

Sent: Tuesday, February 9, 2021 12:35 AM 

To: Miller, Benjamin; Darcus, Joanna; Morgan, Julie; Campbell, Patrick; Williams, Rich; 

Habash, Tariq 

Cc: Benjamin Kaufman; Seth Frotman; Tamara Cesaretti 

Subject: [UPDATE] Preemption 84 Navient Litigation 

Attachments: Navient New Jersey AG MTD.pdf 

Colleagues--

 

Late on Friday (2/5), Navient filed a Motion to Dismiss a consumer protection lawsuit brought by the New 

Jersey Attorney General (attached). 

In its latest court filing— the first of its kind filed since inauguration day— the company seeks to dodge 

accountability for its alleged abuses by arguing that the Higher Education Act preempts these kinds of state 

consumer protection actions. As you are aware, courts across the country have repeatedly rejected this 

argument, which once had the visible backing of Secretary DeVos and the Trump Administration, as 

articulated through ED's 2018 Preemption Notice and through numerous statements of interest filed by the 

Department of Justice. 

This new filing shows that, absent action by the Biden-Harris administration to restore and codify the 

historic position of the Department of Education on this critical issue, the student loan industry feels 

empowered to continue to hide behind DeVos's attempted obstruction. 

It is also worth noting that Navient's filing has no purpose other than to needlessly consume state 

government resources-- since Washington State and Illinois sued Navient in 2017, Navient and PHEAA have 

collectively attempted to dismiss seven different public enforcement actions on these grounds and failed to 

do so in every instance. The attached filing marks the eighth attempt and we expect it will fail as well. 

Also note that the issues raised in this filing are related but distinct from the 2017 FSA Memo on the privacy 

act, which continues to present barriers to both state enforcement and state supervision of federal 

contractors. As we described in the blog post I shared on Monday, rescission of this 2017 memorandum 

must also be an immediate priority. 

Happy to talk more at your convenience to the extent that is helpful. In the near term, we just wanted to 

make sure this breaking court filing was on your radar. 

Thanks, 

Mike 

Michael Justin Pierce 



Policy Director & Managing Counsel 
Student Borrower Protection Center 
www.protectborrowers.org 

On Tue, Feb 2, 2021 at 7:05 AM Mike Pierce <mike@protectborrowers.org> wrote: 
ED Colleagues--

 

I hope you're all gearing up for the long road ahead. We're happy to help in any way we can as you worth 
through the large and small legacy items from the prior administration. 

In that vein, I wanted to flag an urgent issue that is top of mind for us-- the continued obstacles that 
DeVos-era policies pose for oversight over the student loan industry. 

A report quietly released by former CFPB Director Kathy Kraninger in her last hours at the Bureau shows 
widespread failures across the student loan servicing industry as borrowers struggle to navigate the 
COVID-19 pandemic. 

See below for more on the new piece released by our team earlier today looking at the CFPB's findings and 
putting them in context. 

Happy to talk more at your convenience. 

Mike 

Today, the Student Borrower Protection Center released a blog post highlighting the effect that DeVos-era 

obstruction of federal student loan servicer oversight is having on borrowers during COVID. 

Surveying the most recent edition of the CFPB's "Supervisory Highlights," we note how DeVos's policies 

blocking the CFPB and state consumer protection agencies from conducting examinations of—and 

enforcing state consumer protection laws against—federal student loan servicers have left borrowers to be 

taken advantage of or left with low-quality service when they are most vulnerable. 

The Biden administration must immediately roll back these policies and assert that student loan companies 

will no longer have free rein to harm borrowers during the pandemic and beyond. 

This should begin as quickly as possible through the rescission of the 2017 memorandum instructing the 

government's contracted student loan servicers to refuse demands for documents and records when made 

by independent regulators and law enforcement officials. 

The SBPC's blog post is available here: 
https://protectborrowers.org/devos-policies/ 

Industry conduct uncovered in the CFPB's report  includes the following: 



• 
Borrowers were regularly given incorrect or incomplete information regarding the availability of 
payment relief, keeping them away from badly needed assistance. 

• 
Federal student loan servicers broadly struggled to implement the provisions of the CARES Act, 
hindering borrowers from accessing relief that they were entitled to under the law. 

• 
While borrowers struggled, student loan companies and credit reporting agencies cut back on 
staffing, blocking access to payment relief and/or leaving them with nobody to turn to to address 
errors in their credit histories. 

Betsy DeVos took extensive and unprecedented administrative action during her time as Secretary of 
Education to block the CFPB and state consumer protection agencies from conducting oversight of federal 
student loan servicers. This obstruction has meant that student loan borrowers could not and still cannot  
depend on there being independent, vigorous oversight of the companies that borrowers are relying on to 
ensure the delivery of badly needed COVID-related student loan relief. 

Now, the Department of Education has a critical chance to roll back this obstruction and allow both the 
CFPB and state agencies to protect borrowers. 

This blog post is part of a larger effort we are spearheading to roll back DeVos and Trump-era obstruction 
related to student borrower protection and industry oversight. More detail is available regarding the SBPC's 
work and the actions the new Administration must take in our recent report: Protect Student Borrowers:  
How Washington Can End Trump-Era Obstruction and Demand Justice in 2021 and Beyond.  An 
associated blog post to the report is also available: "Reversing Trump-Era Obstruction and Demanding  
Justice for Student Borrowers." 

Happy to answer any questions. 

Michael Justin Pierce 
Policy Director & Managing Counsel 
Student Borrower Protection Center 
www.protectborrowers.org 

la 

Michael Justin Pierce 
Policy Director & Managing Counsel 
Student Borrower Protection Center 
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SUPERIOR COURT OF NEW JERSEY GURBIR S. GREWAL, Attorney General of the) 
State of New Jersey, et al., 

 

) 
) 

CHANCERY DIVISION, ESSEX COUNTY 
DOCKET NO. ESX-C-172-20 

v. 

Plaintiffs, ) 
) 
) 

Civil Action 

  

) 

 

NAVIENT CORPORATION, et al., ) 
) 

  

Defendants. ) 

   

) 

 

NOTICE OF DEFENDANTS NAVIENT CORPORATION AND 
NAVIENT SOLUTIONS, LLC'S MOTION TO DISMISS PLAINTIFFS' COMPLAINT 
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TO: Cathleen O'Donnell, DAG 
Ana Atta-Alla, DAG 
State of New Jersey 
Office of the Attorney General 
Department of Law and Public Safety 
Division of Law 
PO Box 45029 
Newark, New Jersey 07101 

Attorneys for Plaint fffs 

COUNSEL: 

PLEASE TAKE NOTICE that on April 30, 2021, at 9:00 a.m., or as soon thereafter as 

counsel may be heard, at the Wilentz Justice Complex, Newark, New Jersey, Defendants Navient 

Corporation and Navient Solutions, LLC (together, "Navient"), by and through their attorneys 

listed below, shall apply to the Superior Court of New Jersey, Chancery Division, Essex County, 

for an Order pursuant to R. 4:6-2 and R. 4:5-8 dismissing Plaintiffs' Complaint with prejudice. 

PLEASE TAKE FURTHER NOTICE that in support of this motion, Navient will rely 

on the enclosed Brief and Certification of Brian M. English, Esq. (with Exhibits 1-8). A proposed 

form of Order is also being submitted herewith. 

PLEASE TAKE FURTHER NOTICE that Navient hereby requests oral argument on 

this motion if timely opposition is filed. 

PLEASE TAKE FURTHER NOTICE that no discovery end date has been established 

in this case. This matter is also not presently scheduled for arbitration, mediation or trial. 
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By: /s/Brian M English 
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INTRODUCTION 

The State's Complaint should be dismissed in its entirety pursuant to R. 4:6-2(e) and R. 

4:5-8(a). 

First, the State's claims related to income-driven repayment ("IDR") disclosure and IDR 

recertification are entirely preempted by the Higher Education Act ("HEA"), 20 U.S.C. § 1001 et 

seq. The HEA expressly preempts "any disclosure requirements of any State law" as to federal 

education loans. 20 U.S.C. § 1098g (emphases added). Thus, the State "cannot fault [Defendants] 

for failing to provide consumers with more information about IDR plans or recertification." 

Commonwealth of Pennsylvania v. Navient Corp., 967 F.3d 273, 291 (3d Cir. 2020). But that is 

exactly what the State attempts here. The gravamen of the State's "steering" and IDR-

recertification claims is that Navient' allegedly failed to provide borrowers certain disclosures 

about their loan options. The Complaint is full of such allegations. Compl. ¶ 93 ("[C]ustomer 

service representatives were misrepresenting the payment options available to borrowers by not 

adequately advising borrowers about IDR."); id. ¶ 67 (alleging that a call center decision tree did 

not instruct customer service representatives "to offer borrowers an IDR plan" in all 

circumstances); id. ¶ 111 (alleging that in recertification reminder emails, "neither the subject line 

of the email nor its contents provided any indication of the purpose or importance."). At the same 

time, the State does not allege a single affirmative misrepresentation by Navient about forbearance, 

enrollment in IDR, or DR recertification. The State's claims are therefore preempted. In fact, 

I  "Navient" in this brief refers to Navient Solutions, LLC, which is a subsidiary of Navient 
Corporation. Navient Corporation is a holding company that does not engage in student lending 
or loan-servicing activities. To the extent the State's Complaint addresses "Navient Corporation," 
its claims are factually incorrect and legally insufficient. Because those matters, while easily 
discoverable, require a factual response, Navient Corporation expects to move separately for 
summary judgment in due course if the State continues to pursue claims against Navient 
Corporation. 

1 
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just last year, a New York federal district court determined on a motion to dismiss that essentially 

identical "steering" claims brought by the New York Attorney General against a federal loan 

servicer were preempted to the extent they "would impose additional disclosure requirements 

beyond those in the HEA." New York by James v. Pa. Higher Educ. Assistance Agency (PHEAA), 

No. 19-cv-9155, 2020 WL 2097640, at *15 (S.D.N.Y. May 1, 2020). The State's IDR-disclosure 

and IDR-recertification claims are likewise preempted here. 

Second, apart from preemption, the state's claims fail for an additional reason under state 

law: the State fails to allege that Navient acted with a knowing intent to deceive or that it owed a 

duty to disclose the allegedly omitted information. For an omission to form the basis of a valid 

claim under the New Jersey Consumer Fraud Act ("CFA"), N.J.S.A. 56:8 et seq., the State must 

plead both that Navient acted with knowing intent to deceive, and that Navient owed a duty to 

make the omitted disclosures. See, e.g., Dugan v. TGI Fridays, Inc., 231 N.J. 24, 51(2017); 

Arcand v. Brother Int? Corp., 673 F. Supp. 2d 282, 297 (D.N.J. 2009). The State fails to plead 

these elements as to all of its claims. Those claims therefore must be dismissed as a matter of state 

law for failure to plead an actionable CFA violation, particularly given the level of specificity 

required by R. 4:5-8(a), which requires plaintiffs to plead "all allegations of misrepresentation" or 

"fraud" with heightened particularity. See Weiss v. First Unum Life Ins., Civ. No. 02-4249 (GEB), 

2003 WL 25713970, at *6 n.7 (D.N.J. Aug. 27, 2003) ("Rule 4:5-8(a) of the New Jersey Rules of 

Court employs a similar heightened pleading standard [as Federal Rule of Civil Procedure 9(b)] 

for state law fraud claims."). 

Finally, the State's IDR recertification claim fails for another reason: the CFA allows the 

Attorney General to seek an injunctive remedy, N.J.S.A. 56:8-8, but any claim for injunctive relief 
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is improper or moot as to the State's IDR recertification allegations, which on their face concern 

conduct that ceased long ago and has no likelihood of reoccurring. 

BACKGROUND 

A. Statutory and Regulatory Background 

1. The Federal Government's Student Loan Programs 

In 1965, Congress enacted the Higher Education Act ("HEA"), 20 U.S.C. § 1001 et seq., 

"to keep the college door open to all students of ability, regardless of socioeconomic background." 

Bible v. United Student Aid Funds, Inc., 799 F.3d 633, 640 (7th Cir. 2015) (quotation and citation 

omitted); see also Compl. I 29. The HEA initially sought to achieve that goal through the Federal 

Family Education Loan Program ("FFELP"), under which the federal government subsidized and 

guaranteed loans originated by private companies. See 20 U.S.C. § 1071 et seq.; Compl. 30. 

Congress later established the Direct Loan Program ("DLP") in 1993. See 20 U.S.C. § 1087a et 

seq.; Compl. ¶ 31. Under the DLP, the U.S. Department of Education ("ED") lends federal 

taxpayer dollars directly to eligible student borrowers (rather than serving as a guarantor for 

FFELP loans). Regardless of whether an HEA loan was issued under the FFELP or the DLP, the 

federal government and, ultimately, federal taxpayers are on the hook when borrowers default. All 

told, the total current balance of HEA loans on the federal government's books exceeds $1.4 

trillion—or "more than 45% of the Federal Government's total financial assets." Statement of 

Interest of the United States, Student Loan Servicing Alliance v. Taylor, No. 1:18-ev-640, at 3 

(D.D.C. filed Aug. 24, 2018) (Dkt. 20); see also Compl. ¶ 2. 

The HEA requires ED to regulate these federal loan programs and manage the federal 

government's HEA loan portfolio. See 20 U.S.C. § 1082(a) (directing the Secretary of Education 

to "prescribe such regulations as may be necessary to carry out the purposes of [the HEA], 

including regulations applicable to third party servicers"). And because prospective student 
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borrowers come from all fifty States, attend schools in all fifty States, and frequently move among 

all fifty States after leaving school (and sometimes during it), the HEA requires ED to regulate 

these programs on a uniform, nationwide basis. To that end, the HEA requires ED to "prescribe 

standardized forms and procedures regarding" HEA loans. Id. § 1082(1)(1). 

2. HEA Loan Servicing: Repayment and the Federal Disclosure Regime 

Given the extraordinary size and scope of the federal government's student loan portfolio, 

ED does not administer the HEA's federal student loan programs on its own. Instead, the HEA 

directs ED to contract with companies like Navient to service the federal government's HEA loan 

portfolio. 20 U.S.C. § 1087f(a)(1) ("The Secretary shall, to the extent practicable, award contracts 

for origination, servicing, and collection...."). ED imposes strict contractual requirements that 

govern what its contractors do when acting on the federal government's behalf. And it has 

promulgated comprehensive regulations that control virtually every aspect of the federal student 

loan process, including the types of charges that are permitted, see 34 C.F.R. §§ 682.202, 685.202; 

the types of repayment plans that are available to borrowers, see id. §§ 682.209, 685.208; the ways 

in which such repayment plans can be structured, see id. §§ 682.210-11, 685.204-05; and, as 

detailed below, the manner in which ED's federal contractors must disclose information to 

borrowers about their federal loans. Two features of federal loans and the associated federal 

disclosure requirements are relevant to this case: (1) forbearance, and (2) "income-driven 

repayment" or "IDR" plans. 

a. Forbearance 

Because the federal government is at risk when borrowers cannot repay an HEA student 

loan, ED's HEA regulations naturally seek to prevent borrowers from defaulting on their debts. 

One way is through loan "forbearance," which ED's regulations define as "permitting the 

temporary cessation of payments, allowing an extension of time for making payments, or 
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temporarily accepting smaller payments than previously were scheduled." 34 C.F.R. 

§ 682.211(a)(1). The regulations are quite clear: ED "encourages a lender to grant forbearance 

for the benefit of a borrower or endorser in order to prevent the borrower or endorser from 

defaulting on [a] repayment obligation, or to permit the borrower or endorser to resume honoring 

that obligation after default." Id. (emphasis added). 

ED's regulations are designed to ensure that borrowers have the information they need to 

make informed decisions about forbearance (and their other repayment options) by requiring that 

borrowers be provided written disclosures regarding their options throughout an HEA loan's 

lifecycle: "before disbursement" of an HEA loan, 20 U.S.C. § 1083(a) (FFELP); "before 

repayment" of that loan begins, id. § 1083(b); to "a borrower having difficulty making payments" 

on such a loan, id. § 1083(e)(2); and to "a borrower who is 60 days delinquent in making payments 

on a loan," id. § 1083(e)(3). See also 34 C.F.R. § 682.205 (FFELP regulations); 20 U.S.C. 

§ 1087e(p) (requiring the same disclosures for DLP loans). Moreover, every "bill or statement 

[for] each payment installment time period in which a payment is due" must include "a reminder 

that the borrower has the option to change repayment plans, a list of the names of the repayment 

plans available to the borrower, a link to the appropriate page of [ED]'s website to obtain a more 

detailed description of the repayment plans, and directions for the borrower to request a change in 

repayment plan." 20 U.S.C. § 1083(e)(1)(I) (FFELP); id. § 1087e(p) (DLP). This means 

borrowers are notified about their repayment options on each monthly bill from the time their loan 

enters repayment. Over the standard 10-year repayment period of a federal HEA loan, this means 

that every borrower will receive written disclosures regarding their repayment options, including 

IDR, more than 100 tunes. 
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ED regulations authorize lenders and servicers to orally grant a forbearance during 

telephone calls with borrowers who are experiencing difficulty with repayment, 34 C.F.R. 

§ 682.211(c), after which they must provide a written disclosure "of the terms [of the forbearance] 

within 30 days of that agreement." Id. § 682.211(c) (pre-default); see also id. 

§ 682.211(d)(2)(iv)(A) (post-default). The servicer must also disclose every 180 days during the 

forbearance period that, among other things, borrowers can "discontinue the forbearance at any 

time." Id. § 682.211(e)(2)(vi).2  The forbearance-related allegations in this lawsuit claim that New 

Jersey law required Navient to go beyond these federal requirements and conduct "a full review 

of the borrowers' payment options" prior to granting a federal borrower's request for a 

forbearance. Compl. ¶ 52. 

b. Income-Driven Repayment ("IDR") Plans 

Beyond expressly "encourag[ing]" HEA loan servicers like Navient "to grant forbearance," 

34 C.F.R. § 682.211(a)(1), ED's regulations allow servicers to offer borrowers other alternatives 

to ED's standard ten-year repayment plan. The State collectively refers to some of these alternative 

payment plans as Income-Driven Repayment ("IDR") plans, see, e.g., Compl. ¶¶36-37, but there 

are a variety of repayment plans with their own distinct rules regarding the types of loans that are 

eligible for that plan, other qualification requirements for borrowers, and repayment terms. The 

Graduated Repayment Plan, for instance, allows borrowers to begin with smaller payments that 

2  Regardless of whether ED's regulations require such disclosure, loan servicers like Navient have 
many independent business reasons to ensure that borrowers are aware of IDR options. In 
particular, they are compensated based on their success at default prevention and customer 
satisfaction, and are paid more for IDR loans in repayment than for loans in forbearance. See 
Navient Amendment of Solicitation/Modification of Contract, available at https://bitly/2IBILoy 
(last visited Feb. 5, 2021). As a result of Navient's efforts in this respect, approximately half of 
the DLP volume in repayment that Navient services is enrolled in DR. See ED, Federal Student 
Aid, Federal Student Loan Portfolio, available at https://bit.ly/38Mj0Cd (last visited Feb. 5, 
2021). 
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increase over a ten-year period, while the Extended Repayment Plan allows borrowers with large 

balances to repay their loans over periods of up to 25 years. See ED, Office of Federal Student 

Aid, Repayment Plans, available at https://bit.ly/2H0bSSj (last visited Feb. 5, 2021); ED, Office 

of Federal Student Aid, Income-Driven Repayment Plans, available at https://bit.ly/3awu00k (last 

visited Feb. 5, 2021). IDR programs, such as Pay as You Earn ("PAYE"), Revised Pay as You 

Earn ("REPAYE"), Income-Based Repayment ("IBR"), and Income-Contingent Repayment 

("ICR") allow borrowers with eligible loans to make monthly payments that are capped according 

to a borrower's income and family size. Id.; see also Compl. ¶ 37. 

To participate in an IDR program, borrowers must complete a lengthy federal application 

that can be submitted only on paper or through ED's website, provide supporting documentation, 

and annually recertify their income and family size. See 34 C.F.R. §§ 682.215(e), 685.221(e). 

These requirements mean that borrowers cannot enroll in (or fulfill the recertification requirements 

for) IDR over the phone. And, like all loan-repayment options, IDR plans have both advantages 

and disadvantages. On the one hand, these programs lower borrowers' monthly payments and 

typically allow for "forgiveness of the remaining loan balance if the borrower makes 20 or 25 years 

of qualifying payments for most plans, or after ten years for qualified public service employment 

under the PSLF [i.e., Public Service Loan Forgiveness] program." Comp!. If 39. On the other 

hand, extending repayment over a long period of time can increase a borrower's interest costs, and 

loan balances forgiven via IDR typically are treated as taxable income to the borrower. U.S. 

Government Accountability Office, GAO-17-22, Education Needs to Improve Its Income Driven 

Repayment Plan Budget Estimates, at 6(2016) ("under current tax law any amount forgiven under 

these plans is subject to federal income tax"), available at https://bitly/3rmYWaw (last visited 

Feb. 5, 2021). 
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As with forbearance, federal law details what, when, and how loan servicers must 

communicate with borrowers regarding the availability of IDR repayment plan options—even 

specifying that "[a]ny disclosure of information by a lender under this section may be through 

written or electronic means." 34 C.F.R. § 682.205(d); 20 U.S.C. § 1087e(p). Among other things, 

federal law requires lenders and servicers to: 

• disclose the availability of IDR repayment plans when the loan is disbursed 
and before repayment begins, 20 U.S.C. § 1083(a)(11), (b)(6); 34 C.F.R. 
§ 682.205(a)—(e) (FFELP); 20 U.S.C. § 1087e(p) (DLP); 

• disclose the availability of, and procedures for enrolling in, IDR repayment 
plans before repayment begins, 20 U.S.C. § 1077(a)(2)(H), 34 C.F.R. 
§ 682.205(a)—(e) (FFELP); 20 U.S.C. § 1087e(d)(1)(D)—(E), 1087e(p) 
(DLP); and 

• disclose specified information regarding IDR repayment plans on every bill 
or statement sent to the borrower, including a reminder that the borrower 
has the option to change repayment plans at any time, a list of the names of 
the repayment plans available, and a link to ED's repayment plan website, 
20 U.S.C. § 1083(e)(1), 34 C.F.R. § 682.205(a)(3)(ix) (FFELP); 20 U.S.C. 
§ 1087e(p) (DLP). 

IDR plans are generally not available to borrowers with private (rather than federal) student 

loans. See Compl. ¶ 42. 

In addition to this extensive federal disclosure regime, the HEA is explicit that states may 

not impose additional disclosure requirements on federal loan servicers like Navient. The statute 

reads: "Loans made, insured, or guaranteed pursuant to a program authorized by Title IV of the 

[HEA] shall not be subject to any disclosure requirements of any State law." 20 U.S.C. § 1098g 

(emphasis added). Thus, the HEA not only implements nationally uniform rules for 

communicating with borrowers about the more than $1.4 trillion dollars owed to or guaranteed by 

the federal government, but expressly bars the states from imposing their own requirements on the 

HEA's federal disclosure framework. 
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3. Private Education Loans 

In addition to federal loans, Navient services private education loans, which are frequently 

used "to supplement the available federal student loans." Compl. ¶ 43. These loans "are different 

from federal student loans in that they are not originated or guaranteed by the federal government," 

and their servicing is not governed by the HEA. Id. ¶ 40. Unlike federal loans, private education 

loans are made, in part, based on "creditworthiness and likelihood of repaying the loan," and 

sometimes include a cosigner, "who is equally as responsible as the borrower for the repayment of 

the loan." Id. ¶ 41. 

B. The State's Allegations 

The State's claims for relief challenge the manner in which Navient allegedly serviced 

FFELP and DLP loans on behalf of the federal government or certain private loans. In particular, 

the State's allegations fall into four categories: (1) that Navient did not adequately disclose the 

availability of IDR plans to federal loan borrowers ( "IDR-disclosure" claims); (2) that notices to 

federal loan borrowers regarding IDR recertification omitted certain information ("IDR-

recertification" claims); (3) that Navient did not adequately convey the requirements for cosigner 

release as to private education loans ("cosigner release" claims); and (4) that, in phone calls with 

borrowers, Navient sought to collect the "present amount due" on the borrower's federal and/or 

private loans but did not disclose to the borrower that the "present amount due" included the 

borrower's delinquent amounts and current monthly payment amount. See id.1 50. Though the 

Complaint alleges several variations of misconduct for its claims, each claim hinges on allegations 

that Navient failed to disclose particular information to borrowers regarding their loans. 

1. IDR Disclosure ("Steering") 

The State seeks to hold Navient liable for allegedly not informing federal loan borrowers 

about IDR plans when granting borrowers forbearance during live telephone calls—conduct which 
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the State vaguely labels "steering" borrowers into forbearance. See id. In 51-97, 164(a)—(e), 

167(a)—(b). While the State refers to its "steering" allegations as "misrepresentations," the 

Complaint's specific allegations make clear that the State's claim is that Navient failed to provide 

certain disclosures to borrowers on phone calls. In particular, the State alleges that Navient's 

"customer service representatives were misrepresenting the payment options available to 

borrowers by not adequately advising borrowers about IDR." Id. 1193 (emphasis added); see also, 

e.g., id. 11 63 (alleging that "Navient understood that it should counsel borrowers about IDR before 

presenting forbearance") (emphasis added); id. ¶ 97 (alleging that Navient did not "appropriately 

advise[] borrowers about enrolling in IDR plans") (emphasis added); id. ¶ 164(e) (alleging that 

Navient "foster[ed] an environment where borrowers are steered into forbearance and IDR is not 

properly discussed") (emphasis added). The Complaint does not allege any specific 

misrepresentation by Navient regarding forbearance or enrollment in IDR. 

2. IDR Recertification 

Once borrowers enroll in IDR, they are required to annually recertify eligibility for the 

program with the federal government. The Complaint again alleges several omissions relevant to 

the recertification process. See id. Irri 98-121, 164(f)—(h), 167(c)—(e). In particular, the State 

alleges that, in 2012 and earlier (and consistent with the HEA and ED regulations), Navient 

provided notices to borrowers informing them of the need to recertify, but did not provide a 

specific date by which borrowers were required to recertify and/or did not inform borrowers of the 

consequences of failing to timely recertify. The State alleges that Navient "deceive[d] its 

customers about their obligation to recertify on a timely basis," id. ¶ 99, because it "did not inform 

borrowers of the actual date by which they had to submit the renewal application and 

documentation," id. ¶ 104 (emphasis added); see also id. ("Instead, Navient's renewal notices 

stated vaguely that the borrower's IDR period would 'expire in approximately 90 days' and that 
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the 'renewal process may take at least 30 days.") (emphasis added); id. If 105 ("Navient's renewal 

notices also provided no date from which the borrower could count backwards to calculate the 

deadline.") (emphasis added). The State also alleges that, in 2012 and earlier, Navient did not 

inform borrowers of "the consequences of failing to timely submit the recertification application" 

because the notices "simply stated that failure to timely submit by providing incorrect or 

incomplete information, will result in a 'delay' ... in the renewal 'process," but allegedly did not 

disclose that "a borrower who failed to recertify in time would face many serious consequences 

beyond a simple delay, such as an increased principal balance and monthly payment." Id. If 108. 

The Complaint also alleges omissions in email notices relevant to recertification sent to 

borrowers who had opted to receive electronic communications. For a period between "at least 

mid-2010 and March 2015," the State alleges that Navient sent e-mail notices directing borrowers 

to access their renewal notice "through [Navient's] website by clicking a hyperlink contained in 

the email," which the State claims was inadequate and "misleading because neither the subject line 

of the email nor its contents provided any indication of the purpose or importance of the 

document." Id. 11¶ 109-11; see also id. If 116 (referring to "the vaguely worded email linking to 

the renewal notice"). The State acknowledges that the alleged e-mail IDR-recertification practices 

ceased "in or around March 2015," when "Navient made several enhancements to its emails." Id. 

119-20; see also id. Irlf 110,121. 

3. Cosigner Release 

The State seeks to hold Navient liable for allegedly failing to adequately inform borrowers 

and their (prospective or actual) cosigners about the requirements for cosigner release as to private 

loans. See id. TT 122-47,164(i)—(1), 167(0. The State alleges that "Navient prominently promoted 

the use of cosigners," who would "assume[] joint and several responsibility to repay the loan" and 

"generally made it easier for the student to obtain approval of the loan." Id. If 122. But while 

11 



ESX C 000172-20 02/08/2021 Pg 21 of 40 Trans ID: CHC202125228 

"Navient represented that cosigners could obtain an easy release following a certain number of 

consecutive, on-time loan payments," id. 11123, the State alleges that Navient failed to disclose 

how it actually defined or "calculated" those payments," id.; and thus did not adequately convey 

"the meaning of consecutive, on-time, full principal-and-interest payments" required for cosigner 

release, id. li 131; see also id. TT 132-35; id. 11139 ("Navient's form letter for denial of cosigner 

release concerning consecutive, on-time payments fails to explain why payments ahead that a 

reasonable borrower would consider to be 'on time' actually disqualify the loan from cosigner 

release, or how a borrower can change his or her payment practices to fall within Navient's 

requirements.") (emphasis added). The State acknowledges that these practices ceased in "May 

2015" or "at least mid-2015." See id. ¶11135, 141, 145. 

4. "Present Amount Due" 

Finally, the State seeks to hold Navient liable for its use of the term "present amount due" 

in phone calls with past-due borrowers, alleging that Navient did not adequately disclose that the 

"present amount due" included both delinquent amounts and the borrower's current monthly 

payment amount. See id. ¶¶ 148-58, 164(m), 167(g). In particular, the State alleges that Navient 

"misrepresents that borrowers owe the next month's payment as well as the delinquent amount, 

the sum of which Navient misleadingly calls the 'Present Amount Due,' rather than only the 

delinquent amount." Id. li 148 (emphasis added); see also id. If 150 (taking issue with how 

"Navient defines 'Present Amount Due' as 'The amount due plus the next monthly payment') 

(emphasis added). As a result, according to the Complaint's allegations, past-due "[Norrowers 

who pay the Present Amount Due are unaware that it is possible to pay a lesser amount to clear 

the delinquency and bring their account current." Id. If 158 (emphasis added). 

Counts I and II allege that these categories of conduct violated the CFA's prohibitions on 

unconscionable commercial practices, deception, and misrepresentation. See id. Irli 159-68. The 
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State seeks an injunction barring Navient from violating the CFA, along with civil penalties, 

disgorgement, restitution, and costs and fees. See id. at pp. 42-43 (Prayer For Relief (a)—(g)). 

LEGAL STANDARD 

Under R. 4:6-2(e), a complaint may be dismissed for failure to state a claim if it "fails `to 

articulate a legal basis entitling plaintiff to relief.' Hoffman v. Hampshire Labs, Inc., 405 N.J. 

Super. 105, 112 (App. Div. 2009). In addition, R. 4:5-8(a) requires that "any complaint alleging 

fraud set forth the 'particulars of the wrong, with dates and items if necessary, ... insofar as 

practicable.' Id. (alteration in original). This applies to claims arising under the CFA: "Because 

a claim under the CFA is essentially a fraud claim, the rule requires that such claims be pled with 

specificity to the extent practicable." Id. As such, a plaintiff must "plead specific facts that, ... if 

proven, would establish that defendants engaged in a 'method, act or practice' that is unlawful 

under the CFA." Id. at 114 (quoting N.J.S.A. 56:8-19). 

ARGUMENT 

I. Federal Law Preempts The State's IDR Disclosure and Recertification Claims 

The U.S. Constitution declares federal law "the supreme law of the land ..., anything in 

the Constitution or laws of any State to the contrary notwithstanding." U.S. CONST. art. VI, cl. 2. 

This means Congress can preempt otherwise-valid state laws. See, e.g., Gibbons v. Ogden, 22 

U.S. 1, 211 (1824) ("[T]he act of Congress, or the treaty, is supreme; and the law of the State, 

though enacted in the exercise of powers not controverted, must yield to it."). As the New Jersey 

Supreme Court has recognized, the "tests for determining whether state laws are preempted by 

federal law are well-established: 'Pre-emption may be either expressed or implied, and is 

compelled whether Congress' command is explicitly stated in the statute's language or implicitly 

contained in its structure and purpose.' R.F. v. Abbott Labs., 162 N.J. 596, 618 (2000) (quoting 

Gade v. Nat'l Solid Waste Mgmt. Ass 'n, 505 U.S. 88, 98 (1992)). 
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Here, the State's federal loan servicing allegations are preempted in two ways. First, the 

HEA expressly preempts any state law requiring disclosures by federal loan servicers: "Loans 

made, insured, or guaranteed pursuant to a program authorized by title IV of the [HEA] shall not 

be subject to any disclosure requirements of any State law." 20 U.S.C. § 1098g (emphasis 

added). Second, the HEA impliedly preempts the State's efforts to regulate federal loan servicing 

through the CFA, because the State's CFA-based requirements would frustrate Congress's 

purposes in providing, through ED regulation, for uniform, nationwide requirements governing 

the servicing of federal student loans. 

A. The HEA Expressly Preempts the State's IDR Disclosure and Recertification 
Claims 

The HEA's express preemption provision is unequivocal: "Loans made, insured, or 

guaranteed pursuant to a program authorized by Title IV of the Higher Education Act ... shall not 

be subject to any disclosure requirements of any State law." 20 U.S.C. § 1098g (emphasis 

added). The provision requires only that a "loan" was "made, insured or guaranteed pursuant" to 

one of the HEA's federal loan programs and expressly preempts "any" state law that would impose 

"any disclosure requirement[]" with respect to such loans. In expressly preempting "any 

disclosure requirements of any State law," id. (emphases added), Congress clearly intended to 

encompass all state-law causes of action and remedies, regardless of their source. See Ali v. Fed. 

Bureau of Prisons, 552 U.S. 214, 219 (2008) ("Read naturally, the word 'any' has an expansive 

meaning, that is, 'one or some indiscriminately of whatever kind.") (quoting United States v. 

Gonzales, 520 U.S. 1, 5 (1997) (itself quoting WEBSTER'S THIRD NEW INT'L DICTIONARY 97 

(1976))). 

Federal courts interpreting the HEA have consistently held that § 1098g broadly preempts 

state-law disclosure requirements, including as to information provided to borrowers in the course 
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of servicing their federal loans. See Pennsylvania v. Navient, 967 F.3d at 288 ("The language of 

§ 1098g is indeed broad and unqualified; it expressly preempts 'any' state claim premised on 'any' 

disclosure requirement imposed by state law regarding such loans."); see also Nelson v. Great 

Lakes Educ. Loan Servs., Inc., 928 F.3d 639, 648 (7th Cir. 2019) ("In the context of these express 

disclosure requirements in § 1083, the phrase 'disclosure requirements' in § 1098g applies to 

information that must be given to borrowers who are struggling to repay their loans."); PHEAA, 

2020 WL 2097640, at *14 ("The Court agrees with others to have considered the issue, that 

'disclosure requirements' refers to the HEA's requirements that certain information be 

communicated to borrowers during the various stages of a loan") (quoting Lawson-Ross v. Great 

Lakes Higher Educ. Corp., 955 F.3d 908, 917 (11th Cir. 2020)). Courts applying § 1098g have 

also held that, while state-law disclosure requirements are broadly preempted, preemption does 

not necessarily extend to claims of affirmative misrepresentations; courts therefore have permitted 

a plaintiff to proceed under state law "on her claims of affirmative misrepresentations while 

ensuring that the case does not become a vehicle for state law to impose new disclosure 

requirements." Nelson, 928 F.3d at 650. 

Here, the State's claims regarding IDR disclosure and recertification would impose state-

law disclosure requirements on federal student loans—and are therefore expressly preempted. 

These claims must be dismissed because they seek to hold Navient liable "for failing to provide 

consumers with more information," rather than "for providing misinformation." Pennsylvania v. 

Navient, 967 F.3d at 291 (emphases added); see also, e.g., PHEAA, 2020 WL 2097640, at *15. 

IDR Disclosure ("Steering,. The allegations in subsections (a)—(e) of Count I and (a)—

(b) of Count II are preempted because they seek to impose requirements on Navient to make certain 

IDR disclosures during phone calls with federal loan borrowers. The heart of the State's "steering" 
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claim is the allegation that Navient did not "adequately advis[e] borrowers about IDR" during 

phone calls. Compl. ¶ 93. The Complaint purports to describe an elaborate scheme to discourage 

making IDR disclosures over the phone. It alleges that "calls where IDR was discussed were 

significantly more time-consuming than calls where it was not," id. ¶ 79, and that Navient paid 

call center representatives based on customer satisfaction, whether they resolved a borrower's 

issue during the borrower's first call, and based on the average time it took to handle calls, id. 171 . 

And it alleges that because call center representatives were partly incentivized to work quickly, 

they sometimes did not discuss IDR before enrolling borrowers in forbearance. Id. ¶ 63. In 

essence, the State appears to claim that Navient was required under the CFA to make disclosures 

regarding IDR on every call with every borrower. Id. 1 164(e) (alleging that Navient violated the 

CFA by "fostering an environment where borrowers are steered into forbearance and IDR is not 

properly discussed") (emphasis added). Notably, the Complaint does not allege a single 

affirmative misrepresentation by Navient regarding forbearance or IDR. 

These claims are expressly preempted because they purport to require federal loan servicers 

to disclose IDR availability on any phone call where forbearance is offered. But again, the HEA 

expressly preempts "any disclosure requirements of any State law." 20 U.S.C. § 1098g. The CFA 

is a "State law," and the claim that Navient is liable for not revealing specific information on phone 

calls is unquestionably a "disclosure requirement." See Disclosure, BLACK'S LAW DICTIONARY 

(11th ed. 2019) ("The act or process of making known something that was previously unknown; a 

revelation of facts."); see also Disclose, BLACK'S LAW DICTIONARY (11th ed. 2019) ("To make 

(something) known or public; to show (something) after a period of inaccessibility or of being 

unknown; to reveal."); Disclose, MERRIAM-WEBSTER, available at https://bit.ly/2HawW8M (last 

visited Feb. 5, 2021) (defining "disclose" as "to expose to view" or "to make known or public"). 
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The State's "steering" claims are thus preempted, for the same reason that a New York federal 

court held preempted nearly identical "steering" claims brought by the New York Attorney 

General against another federal loan servicer. See PHEAA, 2020 WL 2097640, at *15 ("claims 

that [the servicer] allegedly 'steel-[ed] borrowers into less-favorable repayment options such as 

forbearance,' ... are preempted by the HEA" because "the allegation is premised on a failure to 

disclose certain information, rather than an affirmative misrepresentation, and would impose 

additional disclosure requirements beyond those in the HEA"). 

To be sure, the Complaint includes a general claim that Navient, on its website, 

"[d]eceptively represent[ed]" or "misrepresented" that "Navient counsels borrowers about their 

repayment options, when in fact, little to no counseling actually occurs." Compl. TT 164(a), 167(a). 

But this broad claim about customer service cannot transform the State's allegations into a claim 

that Navient made affirmative misrepresentations about forbearance or IDR to federal loan 

borrowers. For one, the Complaint makes no specific allegation that Navient made any statement 

at all about "counseling" borrowers. Instead, the State cites a variety of generic website statements 

allegedly inviting borrowers to contact Navient for "help" with their loans; none of those alleged 

statements even mentions "counseling" or makes any specific representation about phone calls (as 

opposed to other forms of "contact" with Navient or the information available to borrowers 

through Navient's website and their online loan accounts). Moreover, an alleged 

misrepresentation about the nature and scope of Navient's customer service is not a 

misrepresentation about repayment options, forbearance, or IDR. See PHEAA, 2020 WL 2097640, 

at *15 (affirmative representation "that [servicer] held itself out as a reliable source of 

information ... does not relate to an affirmative misrepresentation about repayment options"). 

17 



ESX C 000172-20 02/08/2021 Pg 27 of 40 Trans ID: CHC202125228 

IDR Recertification. The State's IDR-recertification claims are also expressly preempted 

by 20 U.S.C. § 1098g. See Compl. ¶IJ  164(f)—(h), 167(c)—(e). Again, the essence of the State's 

claim is that Navient did not provide, or sufficiently highlight, information about IDR 

recertification. For example, the Complaint faults Navient for not sending borrowers more 

descriptive emails informing them of the need to recertify. The Complaint alleges that the email 

notices' subject lines "simply read: 'Your Sallie Mae Account Information' or that the body of 

emails "staged] only that la] new education loan document is available online. Please log in to 

your account to view it." Id. I'If 112-13. In other words, the State's claim would impose a 

"disclosure requirement" applicable to such email notices, purportedly requiring federal loan 

servicers to summarize secure website communications in the subject line and body of email 

notices to borrowers. That requirement is plainly preempted by 20 U.S.C. § 1098g. Moreover, 

the Complaint even acknowledges that Navient "made several enhancements to its emails" years 

ago when it included more information in the email notices. Compl. I 120. 

Apart from email notices, the State also takes issue with the information provided in 

Navient's recertification disclosures—a claim that is clearly preempted. See id. 11 164(f)—(g), 

167(c)—(d). The Complaint alleges that between 2010 and 2012, Navient was required by federal 

law to provide a recertification notice to borrowers, id. I 103, and that the notice did not provide 

a "date certain by which a borrower must submit materials to timely recertify an IDR plan, when 

in fact, no such date is provided;" and "[m]isrepresenged] to borrowers the consequences of their 

failure to timely recertify an IDR plan," id. ¶ 164(f)—(g). These allegations are, on their face, a 

straightforward attempt to graft state-law disclosure requirements onto the federal disclosure 

regime; they are expressly preempted by 20 U.S.C. § 1098g. 
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B. The State's IDR Disclosure and Recertification Claims Also Conflict with the 
Comprehensive Federal Regulatory Regime and Are Impliedly Preempted 

In addition to express preemption under § 1098(g), the HEA and ED's implementing 

regulations impliedly preempt the State's federal loan servicing claims.3  See Geier v. Am. Honda 

Motor Co., 529 U.S. 861, 869-70 (2000) (holding that the presence of an express preemption 

clause does not preclude "the ordinary working of conflict preemption principles"). Under these 

implied conflict preemption principles, state laws are preempted if they "stand[] as an obstacle to 

the accomplishment and execution of the full purposes and objectives of Congress." Crosby v. 

Nat'l Foreign Trade Council, 530 U.S. 363, 373 (2000) (quoting Hines v. Davidowitz, 312 U.S. 

52, 67 (1941)). "Whether a state law stands as an obstacle to the accomplishment of a federal 

objective, requires a court to consider 'the relationship between state and federal laws as they are 

interpreted and applied, not merely as they are written." R.F., 162 N.J. at 618 (quoting Jones v. 

Rath Packing Co., 430 U.S. 519, 526 (1977)). And there is no doubt that "state laws can be pre-

empted by federal regulations as well as federal statutes." Id. at 619 (quoting Hillsborough Cty., 

Fla. v. Automated Med. Labs., Inc., 471 U.S. 707, 713 (1985)). 

That is so here. Congress was explicit in the HEA that ED is responsible for "prescrib[ing] 

standardized forms and procedures," 20 U.S.C. § 1082(1)(1), and devising "additional methods of 

simplifying and standardizing the administration of the programs," id. § 1082(1)(4). This makes 

sense: it prevents borrowers from encountering different rules in different states, and keeps 

administration costs down (costs which are ultimately borne by federal taxpayers). Allowing the 

State's IDR-disclosure and IDR-recertification claims to proceed would defeat Congress's purpose 

in requiring ED to create one set of standardized rules for the whole country. 

3  The Court need not consider implied preemption if it determines that the State's claims are 
expressly preempted as set out in Part I.A above. 
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The State's IDR-disclosure claim, for example, would require Navient's call center agents 

to discuss IDR with borrowers on every phone call in which they offered a forbearance. This 

requirement cannot be reconciled with what ED told servicers through its regulations: oral review 

of additional repayment options is required only during communications with post-default 

borrowers, and is not required during communications with pre-default borrowers. 34 C.F.R. 

§ 682.211(d)(2)(iii);4  United States v. Approximately 64,695 Pounds of Shark Fins, 520 F.3d 976, 

983 (9th Cir. 2008) ("Where an agency includes language in one section of the regulation and 

omits it in another, it is reasonable to presume that the agency acted intentionally in forgoing the 

language."). While the State may disagree with where ED drew this line, and believe that servicers 

should disclose IDR options in pre-default phone calls, there is no question that the HEA entrusts 

this policy judgment to ED, 20 U.S.C. §§ 1082(a), 1082(1)(1), 1082(1)(4), and the State may not 

supplant ED's determination as to how to administer the federal government's own loan program. 

The State's IDR-recertification claim is likewise impliedly preempted by federal law. In 

particular, the State alleges that Navient violated the CFA because the written "annual renewal 

notices" that Navient mailed to federal-loan-borrowers "between at least January 2010 and 

December 2012 ... did not inform borrowers of the actual date by which they had to submit the 

renewal application and documentation." Compl. ¶ 104. But under federal law, between January 

2010 and December 2012, there was no "actual date" or deadline for submission of IDR renewal 

applications. ED, Federal Perkins Loan Program, Federal Family Education Loan Program, and 

William D. Ford Federal Direct Loan Program, 77 Fed. Reg. 42086, 42106 (July 17, 2012) 

("Nor do current regulations specifr a deadline by which the borrower must provide this 

4  As noted above, regardless of ED's disclosure requirements, Navient has many independent 
business reasons to ensure that borrowers are aware of IDR options and approximately half of the 
DLP volume in repayment that Navient services is enrolled in IDR. See supra n.2. 
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information.") (emphasis added); see also id. (regulations "do not require that borrowers be 

notified each year in advance of the annual requirement to provide income information and certify 

family size"). ED first established such requirements "effective July 1, 2013." ED, Federal 

Perkins Loan Program, Federal Family Education Loan Program, and William D. Ford Federal 

Direct Loan Program, 77 Fed. Reg. 66088, 66088 (Nov. 1, 2012) (emphasis added); see also id. 

at 66108 (describing the new federal disclosure regulations); 34 C.F.R. § 682.215(e)(3)(i). In other 

words, the State faults Navient for (a) failing to disclose to borrowers a deadline that did not exist 

under federal law at the time, and (b) failing to make disclosures from 2010 to 2012 that ED did 

not require until 2013. This attempt to retroactively refashion ED 's disclosure scheme undermines 

the purpose of uniform federal regulation and is impliedly preempted. 

II. The State's Claims Fail As A Matter Of State Law 

To state a claim of an "unlawful practice" under Section 56:8-2 of the CFA, a plaintiff must 

plead "(1) an affirmative act; (2) a knowing omission; or (3) a violation of an administrative 

regulation." Dugan, 231 N.J. at 51. A claim of an "unlawful practice" through an omission 

requires both a showing of intent on the part of the defendant and an underlying duty to disclose. 

As New Jersey courts have explained, while a "showing of intent is not essential if the 

claimed CFA violation is an affirmative act or a regulatory violation, ... such a showing is 

necessary if the claimed violation is an omission pursuant to N.J.S.A. 56:8-2." Id. (emphases 

added); see also, e.g., Cox v. Sears Roebuck & Co., 138 N.J. 2, 18 (1994) ("[W]hen the alleged 

consumer fraud consists of an omission, the plaintiff must show that the defendant acted with 

knowledge, and intent is an essential element of the fraud.") (emphasis in original); Harvey v. 

Nissan N. Am., Inc., No. C-12016-04, 2005 WL 1252341, at *3 (N.J. Super. Ct. Ch. Div. Apr. 29, 

2005) (explaining that claims brought by then-Attorney General Peter C. Harvey were "based upon 

an omission which requires Plaintiffs to demonstrate Defendant acted with intent"). In particular, 
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§ 56:8-2 requires CFA plaintiffs to plead that the defendant acted "with intent that others rely upon 

[the alleged] concealment, suppression or omission," N.J.S.A. 56:8-2—i.e., that the defendant 

made the omission "knowingly with the intent to deceive the purchasers," Perri v. Prestigious 

Homes, Inc., No. L-4169-08, 2012 WL 95564, at *5 (N.J. Super. Ct. App. Div. 2012) (per curiam). 

Moreover, it is well-established that "[c]ases based upon an omission cannot be recast as an 

affirmative act in order to avoid stringent scienter requirements." Harvey, 2005 WL 1252341, 

at *3 (citing Szczubelek v. Cendant Mortg. Corp., 215 F.R.D 107, 125-26 (D.N.J. 2003)). And 

simply "point[ing]" to the omitted information, "even assuming" materiality of such omitted 

information, is not enough to plead intent: "allowing plaintiffs to prove that an omission of fact 

was intended to deceive consumers simply by citing to the omitted fact would effectively eliminate 

the statutory requirement of proving intent." Wendling v. Pfizer, Inc., No. L-348-04, 2008 WL 

833549, at *5 (N.J. Super. Ct. App. Div. Mar. 31, 2008) (per curiam). 

New Jersey law is also clear that a plaintiff pleading CFA claims based on alleged 

omissions must demonstrate an "underlying duty on the part of the defendant to disclose what he 

[allegedly] concealed." Arcand v. Brother Intl Corp., 673 F. Supp. 2d 282, 297 (D.N.J. 2009). 

Moreover, plaintiffs must plead the underlying duty to disclose with particularity, pursuant to R. 

4:5-8(a). See, e.g., D'Alessandro v. Hartford Life & Acc. Ins. Co., Civ. No. 09-1115, 2009 WL 

1228452, at *3 (D.N.J. May 1, 2009) (dismissing CFA claim when plaintiff "fail[ed] to plead the 

claim with particularity under Federal Rule of Civil Procedure 9(b) and New Jersey Court Rule 

4:5-8").5  The State's Complaint fails to satisfy these requirements as to all of its claims. 

5  See also, e.g., In re Residential Cap., LLC, 517 B.R. 462, 492 (Bankr. S.D.N.Y. 2014) ("New 
Jersey courts have recognized that a claim under the CFA is essentially a claim for fraud and must 
be pled with particularity. Conclusory statements are insufficient to satisfy the particularity 
requirement."), rev'd in part on other grounds, 552 B.R. 50 (S.D.N.Y. 2015). 
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A. The State's IDR-Disclosure Claims Fail to Plead the Requisite Duty to Disclose 

As explained above, the State's IDR-disclosure claims rely on alleged omissions by 

Navient—i.e., allegations that the Company did not "adequately advis[e] borrowers about IDR," 

Compl. 1 93, or otherwise failed to "advise," "discuss," "explain," "inform," "provide," or make 

borrowers "aware" of certain information about the availability of IDR plans, see supra pp. 9-10 

& Part I; Compl. Irg 51-97, 164(a)—(e), 167(a)—(b). These claims fail under state law because the 

State does not plead that Navient had any duty to disclose the allegedly omitted information to 

borrowers. 

Under New Jersey law, there are "three general classes of transactions" in which a duty to 

disclose arises: (1) "fiduciary relationships such as principal and agent or attorney and client"; 

(2) "situations in which 'either one or each of the parties, in entering the transaction, expressly 

reposes a trust and confidence in the other or because of the circumstances of the case, the nature 

of their dealings, or their position towards each other, such a trust and confidence is necessarily 

implied"; or (3) "contracts or transactions" that, "in their essential nature, are 'intrinsically 

fiduciary,' and 'necessarily call for perfect good faith and full disclosure, without regard to any 

particular intention of the parties." United Jersey Bank v. Kensey, 306 N.J. Super. 540, 551 (App. 

Div. 1997) (alterations incorporated). "Within this analytical framework," New Jersey courts have 

made clear that "there is no presumed fiduciary relationship between a bank and its customer," 

and "[t]he virtually unanimous rule is that creditor-debtor relationships rarely give rise to a 

fiduciary duty." Id. at 552 (collecting cases); see also, e.g., Kroner, Inc. v. M & B 21 Harrison 

Grp., LLC, No. A-4774-14T2, 2017 WL 2609996, at *3 (N.J. Super. Ct. App. Div. June 16, 2017) 

(similar). The State does not allege any fiduciary duty here. As to the second category of duty-

to-disclose cases—i.e., those situations in which one of the parties "expressly reposes a trust or 

confidence in the other" or, because of the circumstances, "such a trust or confidence is necessarily 
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implied"—courts generally find such a duty to disclose only in particularly "egregious" situations 

"in which the advantage taken of the plaintiff's ignorance is 'so shocking to the ethical sense of 

the community, and is so extreme and unfair, as to amount to a form of swindling." United Jersey 

Bank, 306 N.J. Super. at 551, 554 (citation omitted); see also id at 553-57. Within this framework, 

a servicer's alleged omission rarely can be characterized as such "a 'gross act[] of misconduct and 

deceit.' See Meglino v. Wells Fargo Bank, N.A., Nos. A-0443-12T3 & A-3254-12T3, 2014 WL 

4355609, at *10 (N.J. Super. Ct. App. Div. Sept. 4, 2014) (per curiam). 

Far from pleading the kind of egregious circumstances that might give rise to a duty to 

disclose, the Complaint alleges in broad and general terms that Navient "represented that 

borrowers should contact the company when borrowers may be experiencing financial hardship or 

having trouble making their loan payments," and "promise[d] to help borrowers evaluate 

repayment options and make the right decision for their situation." Compl. ¶ 55; see also id. ¶1156-

58 (similar); supra pp. 9-10 & Part I. But these allegations—which tellingly never mention any 

"duty"—are insufficient to plead a specific duty to disclose, especially given the heightened 

pleading requirement under R. 4:5-8. See supra pp. 13, 22. "Obviously, there can be no fraud ... if 

the defendant was under no obligation to disclose the information in the first place," Arcand, 673 

F. Supp. 2d at 297, and so the State's IDR-disclosure claims must be dismissed. 

B. The State's IDR-Recertification Claims Fail to Plead the Requisite Intent or 
Duty to Disclose 

The State's IDR-recertification claims also rely on alleged omissions—i.e., allegations that 

Navient "failred] to provide customized borrower communications that reflect borrowers' 

individual obligations and circumstances" relating to IDR recertification, Compl. II 99, "did not 

provide a specific renewal deadline," id. ¶ 102, or otherwise failed to disclose certain information 

about IDR-recertification requirements, see supra pp. 10-11 & Part I; Compl. ¶1198-121, 164(0-
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(h), 167(c)—(e). Moreover, to the extent the State attempts to reframe these allegations as 

affirmative misrepresentations, it is axiomatic that "[c]ases based upon an omission cannot be 

recast as an affirmative act in order to avoid stringent scienter requirements." Harvey, 2005 

WL 1252341, at *3 (emphasis added) (citing Szczubelek, 215 F.R.D at 125-26). These claims fail 

because the State does not plead that Navient acted with the requisite intent or had an underlying 

duty to disclose. 

Intent. The State does not come close to pleading the requisite intent. The State alleges 

only "roln information and belief' that Navient generally acted "to minimize operating costs and 

boost the profitability of its servicing business." Compl. I 99. It also alleges that, because 

"Navient tracked borrowers' clicks on email hyperlinks," Navient "knew or should have known 

that borrowers often did not click on the recertification hyperlink embedded in the vaguely worded 

email linking to the renewal notice." Id. ¶ 116. But these allegations do not support the requisite 

intent because the State does not plead that Navient acted with intent to deceive. See Perri, 2012 

WL 95564, at *5 ("Unlike liability for an affirmative misrepresentation, a failure to disclose is a 

violation of the CFA only if 'made knowingly with the intent to deceive the purchasers.") 

(emphasis added) (citation omitted). Instead, the State simply pleads that Navient acted "to 

minimize operating costs and boost the profitability of its servicing business," and that it "knew 

or should have known" that borrowers who had opted in to receiving electronic communications 

to access their renewal notice did not often "click on the recertification hyperlink." Compl. 99, 

1 1 6. This is very different from an allegation that Navient omitted IDR-recertification information 

to knowingly or intentionally deceive borrowers. 

Duty to Disclose. The State's IDR-recertification claims also fail because they do not 

identify a duty to disclose. Contrary to the State's contention that Navient committed to "provide 
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a date certain" for borrowers to recertify their IDR plans, id. ¶ 7 (emphasis added); see also id. 

Inf 50, 164(0, 167(c) (same), Navient did not undertake any duty to provide a specific "date 

certain"—nor could it, because there was no federal deadline at that time. 77 Fed. Reg. at 42106 

("[N]or do current regulations speclfr a deadline by which the borrower must provide this 

information.") (emphasis added). And to the extent Navient voluntarily assumed any duty to 

disclose a recertification deadline, see Compl. I 102, the Company fully satisfied that duty when, 

as the Complaint alleges, it accurately notified borrowers that their "IDR period would 'expire in 

approximately 90 days' and that the 'renewal process may take at least 30 days,' id. 11104. 

C. The State's Cosigner-Release Claims Fail to Plead the Requisite Intent or Duty 
to Disclose 

The State's cosigner-release claims also rely primarily on alleged omissions—i.e., 

allegations that Navient "fail[ed] to explain" (i.e., failed to disclose) certain information, including 

"why payments ahead that a reasonable borrower would consider to be 'on time' actually 

disqualify the loan from cosigner release, or how a borrower can change his or her payment 

practices to fall within Navient's requirements," Compl. ¶ 139, and otherwise "provid[ed]" 

insufficient "detail" about its cosigner-release requirements, id. ¶ 147; see also supra pp. 11-12; 

Compl. III 122-47, 164(i)-(1), 167(0. These claims fail because the State does not plead that 

Navient acted with the requisite intent or had an underlying duty to disclose. 

Intent. The State's cosigner-release claims are not supported by any well-pleaded 

allegations that Navient acted "knowingly" and "with the intent to deceive" borrowers. Perri, 

2012 WL 95564, at *5. The State alleges only in broad and general terms that Navient acted "[t] 

induce cosigners to assume responsibility for the underlying loan," Compl. ¶ 123, while 

simultaneously acknowledging that cosigners benefitted would-be borrowers because "[t]he 

presence of a cosigner generally made it easier for the student to obtain approval of the loan" and 
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provided additional benefits, including "credit approval, lower interest rates, and lower fees," see 

Id. 7 122, 124. And while the State does generally allege both that Navient was "aware that 

borrowers were confused about the consecutive, on-time payment requirement for cosigner 

release," id. ¶ 146, and also that "it was in Navient's interest that cosigners not be released, but 

remain obligated to repay the loan because the cosigner would provide an additional source of 

payment if the borrower failed to pay," id. ¶ 130, the State fails to plead that Navient omitted any 

cosigner-release information to knowingly or intentionally deceive borrowers. As such, it has 

failed to plead the requisite level of intent to support any CFA claim. 

Duty to Disclose. The State does not even attempt to identify a duty to disclose that would 

require Navient to disclose the additional cosigner-release information that the State alleges was 

omitted. This is a sufficient and independent reason to dismiss the State's cosigner-release claims. 

D. The State's Present-Amount-Due Claims Fail to Plead the Requisite Intent or 
Duty to Disclose 

The State's present-amount-due claims also rely on alleged omissions—i.e., allegations 

that Navient failed to inform borrowers "about the amount needed to make an account current," 

Compl. p. 36 (capitalization altered), and otherwise failed to disclose certain information about its 

attempts to collect the "Present Amount Due," such that borrowers were "unaware that it is 

possible for them to pay a lesser amount to clear the delinquency and bring their account current," 

id. ¶ 158; see also supra p. 12; Compl. ¶j 148-58, 164(m), 167(g). These claims fail because the 

State does not plead that Navient acted with the requisite intent or had an underlying duty to 

disclose. 

Intent. Again, the State's claim is not supported by any well-pleaded allegations that 

Navient acted "knowingly" and "with the intent to deceive" its borrowers. Perri, 2012 WL 95564, 

at *5. The State alleges only in broad and general terms that Navient used the term "Present 
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Amount Due" in an effort to "collect[] more than the amount necessary to bring the borrower 

current" and "maximiz[e] the amount it can collect immediately." Compl. ¶¶ 149, 155; see also 

id. ¶¶ 154, 156-57 (similar). But the State fails to plead that Navient omitted any information to 

knowingly or intentionally deceive borrowers. As such, it has failed to plead the requisite level 

of intent to support any CFA claim as to the Present Amount Due. 

Duty to Disclose. As with cosigner release, the State does not even attempt to identify a 

duty to disclose that would require Navient to disclose the information about Present Amount Due 

that the State alleges was omitted. This is a sufficient and independent reason to dismiss the State's 

Present-Amount-Due claims. 

III. The State's Claim for Injunctive Relief Is Improper or Moot as to IDR-Recertification 
Practices, and Must Be Dismissed6 

The CFA authorizes the Attorney General to seek injunctive relief. See N.J.S.A. 56:8-8. 

But in any action for an injunction, "the moving party must satisfy the court that the relief is 

needed" and "[t]he necessary determination is that there exists some cognizable danger of recurrent 

violation, something more than the mere possibility which serves to keep the case alive." United 

States v. WT. Grant Co., 345 U.S. 629, 633 (1953). But no relief is needed as to the IDR-

recertification claims because those allegations on their face relate solely to past misconduct, lack 

any well-pleaded allegations of prospective misconduct necessitating injunctive relief, and 

concede that the challenged conduct cannot recur due to federal regulatory changes with which 

Navient has complied. See Redd v. Bowman, 223 N.J. 87, 104 (2015) ("An issue is 'moot when 

6  By arguing that the State's claim for injunctive relief as to the IDR-recertification allegations is 
improper, Navient does not concede that injunctive relief is proper as to the other claims. 
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our decision sought in a matter, when rendered, can have no practical effect on the existing 

controversy.") (citations omitted).7 

The IDR-recertification claims focus on two courses of alleged conduct. First, the 

Complaint alleges that, until "December 2012, Navient's annual renewal notices did not inform 

borrowers of the actual date by which they had to submit the renewal application and 

documentation." Compl. I 104. As described above, this was because there was no such date 

under federal law in 2012. See supra pp. 20-21, 25-26. And there is no allegation that Navient 

failed to make such disclosures once ED did require them (beginning in 2013). 34 C.F.R. 

§ 682.215(e)(3)(i). There is no need for an injunction in 2020 as to alleged conduct that ended in 

2012. 

Second, as to the alleged inadequacy of Navient's e-mail notices to borrowers who had 

opted in to receive electronic communications, the State acknowledges that the challenged practice 

ceased "in or around March 20/5"—more than five years before the State filed its Complaint. 

Compl. ¶ 119 (emphasis added); see also id ¶ 110 (alleging that the challenged IDR-recertification 

conduct occurred between "mid-2010 and March 2015") (emphasis added). Indeed, the State not 

only acknowledges that this conduct ceased, but affirmatively concedes that Navient fixed the 

alleged problem by making "several enhancements to its emails" in March 2015, id. VII 119-20, 

after which the rate of timely recertification increased substantially, id.1 121. 

The State has no lawful basis to seek injunctive relief for these claims. Its allegations state 

clearly that the challenged conduct ceased long ago, and the Complaint does not plead any 

7  See also, e.g., Rinaldo v. RLR Inv., LLC, 387 N.J. Super. 387, 394 (App. Div. 2006) ("plaintiffs' 
application to enjoin" certain wetlands mitigation project "appear[ed] to be moot' because the 
project had been completed") (alteration in original); Schultz v. Kott, 131 N.J. Super. 216, 219 
(App. Div. 1974) ("plaintiffs request to have this court enjoin enforcement of' regulation that was 
"no longer in effect ... has consequently become moot"). 
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likelihood that the practices will reoccur. Accordingly, the State's claims for injunctive relief as 

to those practices must be dismissed. 

CONCLUSION 

As set forth above, the Court should (1) dismiss the State's IDR disclosure and 

recertification claims (Compl. ¶¶ 164(a)—(h), 167(a)—(e)) as preempted; (2) dismiss all claims for 

failure to state a claim as a matter of state law; and (3) dismiss the State's IDR recertification 

claims (id. ¶¶ 164(0—(h), 167(c)—(e)) for the additional reason that they are an improper attempt 

to use the CFA to enjoin long-ceased conduct. 
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BRIAN M. ENGLISH, ESQ., of full age, hereby certifies as follows: 

1. I am an attorney-at-law in the State of New Jersey and am a member of the law firm 

of Tompkins, McGuire, Wachenfeld & Barry LLP, co-counsel with Kirkland & Ellis LLP for 

Defendants Navient Corporation and Navient Solutions, LLC in the above-captioned matter. I 

make this Certification in support of their Motion to Dismiss Plaintiffs' Complaint. I have personal 

knowledge of the facts stated herein. 

2. Attached as Exhibit 1 hereto is a true and correct copy of the decision in New York 

by James v. Pa. Higher Educ. Assistance Agency, No. 19-cv-9155, 2020 WL 2097640 (S.D.N.Y. 

May 1, 2020). 

3. Attached as Exhibit 2 hereto is a true and correct copy of the decision in Weiss v. 

First Unum Life Ins., Civ. No. 02-4249 (GEB), 2003 WL 25713970 (D.N.J. Aug. 27, 2003). 

4. Attached as Exhibit 3 hereto is a true and correct copy of the decision in Harvey v. 

Nissan N. Am., Inc., No. C-12016-04, 2005 WL 1252341 (N.J. Super. Ct. Ch. Div. Apr. 29, 2005). 

5. Attached as Exhibit 4 hereto is a true and correct copy of the decision in Perri v. 

Prestigious Homes, Inc., No. L-4169-08, 2012 WL 95564 (N.J. Super. Ct. App. Div. 2012) (per 

curiam). 

6. Attached as Exhibit 5 hereto is a true and correct copy of the decision in Wendling 

v. Pfizer, Inc., No. L-348-04, 2008 WL 833549 (N.J. Super. Ct. App. Div. Mar. 31, 2008) (per 

curiam). 

7. Attached as Exhibit 6 hereto is a true and correct copy of the decision in 

D'Alessandro v. Hartford Life & Acc. Ins. Co., Civ. No. 09-1115, 2009 WL 1228452 (D.N.J. May 

1, 2009). 
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8. Attached as Exhibit 7 hereto is a true and correct copy of the decision in Kroner, 

Inc. v. M& B 21 Harrison Grp., LLC, No. A-4774-14T2, 2017 WL 2609996 (N.J. Super. Ct. App. 

Div. June 16, 2017). 

9. Attached as Exhibit 8 hereto is a true and correct copy of the decision in Meglino 

v. Wells Fargo Bank, N.A., Nos. A-0443-12T3 & A-3254-12T3, 2014 VVL 4355609 (N.J. Super. 

Ct. App. Div. Sept. 4, 2014). 

I hereby certify that the foregoing statements made by me are true. I recognize that if any 

are willfully false, I am subject to punishment. 

Dated: February 5, 2021 /s/Brian M English 
Brian M. English 
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1. I am an attorney-at-law in the State of New Jersey and am a member of the law firm 

of Tompkins, McGuire, Wachenfeld & Barry LLP, co-counsel with Kirkland & Ellis LLP for 

Defendants Navient Corporation and Navient Solutions, LLC (together, "Navient") in the above-

captioned matter. I make this Certification in support of their Motion to Dismiss Plaintiffs' 

Complaint. I have personal knowledge of the facts stated herein. 

2. I hereby certify that I caused copies of Navient's motion papers seeking dismissal 

with prejudice of Plaintiffs' Complaint to be served upon counsel for Plaintiffs by email on 

February 5,2021. 

I hereby certify that the foregoing statements made by me are true. I recognize that if any 

are willfully false, I am subject to punishment. 

Dated: February 5, 2021 /s/Brian M English 
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New York by James v. Pennsylvania Higher Education Assistance..., Slip Copy (2020) 

2020 WL 2097640 

2020 WL 2097640 
Only the Westlaw citation is currently available. 

United States District Court, S.D. New York. 

People of the State of NEW YORK, 

BY Letitia JAMES, Attorney General 
of the State of New York, Plaintiff, 

V. 
PENNSYLVANIA HIGHER EDUCATION 

ASSISTANCE AGENCY, d/b/ 
a FedLoan Servicing and American 

Education Services, Defendant. 

19 Civ. 9155 (ER) 

Signed 05/01/2020 

Attorneys and Law Firms 

Carolyn M. Fast, Jane M. Azia, Laura Levine, Sarah E. 
Trombley, New York Office of the Attorney General, New 
York, NY, for Plaintiff. 

John Grugan, Brittany Wilson, Thomas Burke, Ballard Spahr 
LLP, Philadelphia, PA, Marjorie Joan Peerce, Ballard Spahr 
LLP, New York, NY, for Defendant. 

are not ripe for adjudication; (4) the state law claims are 
preempted by the Higher Education Act ("HEA"); and (5) the 
NYAG has failed to join the U.S. Department of Education 
("DOE"), which it argues is a necessary and indispensable 
party under Fed. R. Civ. P. 19. PHEAA also claims that 
the NYAG is not entitled to pursue civil penalties under the 
Consumer Financial Protection Act. 

For the forgoing reasons, PHEAA's motion is GRANTED in 
part and DENIED in part. 

I. FACTUAL BACKGROUND 
The following facts are taken from the Complaint and are 
presumed to be true for purposes of deciding this motion. 

A. PHEAA  
PHEAA is a large student loan servicer, which services 
approximately 20 percent of the nation's student debt, 
including the loans of tens of thousands of New York 
residents. (Compl. TT 32, 35). It operates under the names 
FedLoan Servicing ("FedLoan") and American Education 
Services ("AES"). (Id. ¶ 7.) FedLoan services direct loans 
(loans made directly by the federal government) and loans 
made by the (now-discontinued) Federal Family Education 
Loan Program ("FFEL") that are owned by the federal 
government. (Id.) AES services private loans and FFEL loans 
owned by private entities. (Id.) 

OPINION & ORDER 

RAMOS, D.J.: 

B. PSLF and 1DR Plans  
The NYAG's claims focus on, 
exclusively pertain to, two 
administers, the Public Service 

though do not necessarily 
programs that PHEAA 

Loan Forgiveness Program 

*1 This case concerns the administration of the student loans 
serviced by the Pennsylvania Higher Education Assistance 
Agency ("PHEAA"). According to the New York Attorney 
General ("NYAG"), who brings this suit, PHEAA, the 
exclusive servicer of loans in the Public Service Loan 
Forgiveness program, engages in unfair, deceptive, and 
abusive practices in violation 12 U.S.C. § 5531 (Dodd-
Frank), fraud and repeated and persistent illegal conduct 
in violation of New York's Executive Law § 63(12), and 
deceptive acts and practices in violation of New York's 
General Business Law § 349. PHEAA moves to dismiss 
NYAG's claims, arguing that (1) it is entitled to derivative 
sovereign immunity under Yearsley v. WA. Ross Const. 

Co., 309 U.S. 18 (1940); (2) the claims are barred under 
the doctrine of intergovernmental immunity; (3) the claims  

("PSLF") and income-driven repayment ("IDR") plans. 

PSLF was established by Congress in 2007. (Id. IR 2.) Its 
aim is to encourage students to work in public service jobs, 
which are frequently low-paying, by offering student loan 
forgiveness to those who make 120 monthly payments, while 
working full-time for a qualifying public service employer. 
(Id. II 62-64.) Given the terms of the program, fall 2017 
was the earliest any borrower could have completed the 120 
qualifying payments requirement and seek loan forgiveness 
under the program. (Id. If 73.) As of June 2019, more 
than 90,000 borrowers applied for loan forgiveness through 
PSLF, but only approximately one percent had their loans 

discharged.1  (Id.1 75.) PHEAA has an exclusive contract with 

WESTLAW © 2021 Thomson Reuters. No claim to original U.S. Government Works. 1 



ESX 0000172-20 02/08/2021 P93 of 75 Trans ID: CHC202125228 

New York by James v. Pennsylvania Higher Education Assistance..., Slip Copy (2020) 

2020 WL 2097640 

the U.S. Department of Education ("DOE") to service loans 

of borrowers seeking PSLF. (Id. ¶ 8.) 

*2 IDR plans also allow for loan forgiveness. IDR plans are 
meant to assist borrowers who are struggling fmancially avoid 
delinquency and default. (Id. 117.) IDR plans lower monthly 
payments based on income and household size, and allow for 
the borrower's remaining loan balance to be forgiven if the 
borrower makes payments for a specified period, typically 
twenty or twenty-five years. (Id. igill 17, 53, 201 n. 24.) 

C. PHEAA's Alleged Conduct 
In this action, the NYAG does not challenge the terms of the 
loans at issue, the statutes or regulations governing student 
loans, nor the policies of the Department of Education. Rather, 
the Complaint focuses on PHEAA's administration of the 
loans it services, asserting that PHEAA provides borrowers 
with incorrect and misleading information with regards to 
the loans it services. According to the Complaint, PHEAA's 
"deceptive, unfair, and abusive conduct ... is a significant 
contributor" to the low PSLF approval rate. (Id. If 75.) Broadly 
speaking, the Complaint charges PHEAA with four types of 
wrongdoing: 

1. PHEAA Provides Borrowers With Inaccurate Information 
Leading to Undercounting and Delays in Loan Forgiveness 

The NYAG alleges that PHEAA provides borrowers with 
incorrect information about their loans. For example PHEAA 
is responsible for determining whether a borrower's payment 
counts towards the 120 needed for PSLF loan forgiveness 
(payments must be made on-time, for the full amount, and 
while the borrower is enrolled in an eligible loan repayment 
plan and working full-time for a qualified employer), 
but frequently misrepresents to borrowers the number of 
PSLF-qualifying payments they have made. (Id. irg 68, 
76-112.) Among the reasons for this misrepresentation is 
that PHEAA relies on inaccurate processes, lacks quality 
control mechanisms to ensure its information is correct, and 
fails to locate missing records (Id. In 91-96, 103, 111.) 
PHEAA's processes leads to undercounting the number of 
PSLF-qualifying loans a borrower has made, which causes 
improper denials of loan forgiveness applications, delays loan 
forgiveness, and prolongs the time that borrowers are in 
repayment. (Id. ¶11  116, 124.) 

PHEAA also allegedly miscalculates the amount of the 
monthly payment borrowers must make under IDR plans, 
sometimes by hundreds of dollars. (Id. 111 180, 183-190.) 
While borrowers may be able to consult online calculators 
for estimates, PHEAA is responsible for making the ultimate 
payment amount calculation. (Id. ¶ 179.) Borrowers who have 
applied for IDR plans are typically those who already have 
difficulty making payments, and inaccurately high bills force 
borrowers to choose between trying to make a payment that 
is far more than they are actually required to make, loan 
delinquency, or requesting a forbearance (a period in which 
no payment is due while PHEAA resolves its mistakes), but 
which increases costs on borrowers sometimes by hundreds 
or thousands of dollars and can delay forgiveness. (Id. in 178, 
191-205.) 

2. PHEAA Delays in Providing Borrowers Information and 
Processing Paperwork, Further Delaying Forgiveness 

The Complaint also alleges that PHEAA delays in providing 
borrowers with information and processing paperwork. For 
example, the Complaint alleges that PHEAA can take many 
months, and sometimes over a year, to provide explanations 
to borrowers for PSLF payment count determinations, and 
on occasion, never does. (Id. In 128-156.) These delays 
harm borrowers because they may be unable to rectify 
the conditions that disqualify their payments, delaying their 
ability to obtain forgiveness, and may cause them to leave the 
program. (Id. ¶11159-170.) 

*3 PHEAA also allegedly fails to timely process paperwork 
with respect to IDR plans. (Id. ¶11175-200.) For example, it 
delays so long in recertifying applications (a yearly process 
in which borrowers verify that they continue to need the IDR 
plan) that borrowers are dropped from their IDR plans, even 
though they applied for recertification on time. (Id. (1111 177, 
181-182, 206-220.) 

3. When Contacted, PHEAA's Provides Borrowers with 
Incorrect Information Further Reducing the Likelihood and 
Timing of Forgiveness 

Moreover, when borrowers contact PHEAA for assistance, 
they are often provided with incorrect information. (Id. 
222-276.) For example, some borrowers whose payments 
PHEAA determines to be ineligible for PSLF are told, 
incorrectly, that there is no way to appeal these decisions. 

WESTLAW © 2021 Thomson Reuters. No claim to original U.S. Government Works. 2 
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(Id. ¶11 268-275.) Borrowers who feel that it is impossible 

to challenge errors and that PSLF is out of reach, may also 
give up on the program altogether. (Id. 11115.) PHEAA also 
tells some borrowers that payments made during forbearance 
cannot qualify for loan forgiveness, while it allows exceptions 
for borrowers who persist in challenging that determination. 
(Id. ¶ 217 and n. 28, 237.) 

Further, PHEAA misrepresents information concerning 
benefits available to borrowers with cancer. (Id. ¶¶ 316-324.) 
Since September 2018, borrowers with cancer are entitled, 
by statute, to suspend their loan repayment. (Id. If 316.) But 

borrowers who qualify for this program have falsely been 
told that law is not yet in effect or that the borrower does 
not qualify for the deferment. (Id. in 317-318.) Borrowers 
with cancer, therefore, have been unable to defer payment, 
and have often had to struggle to repay loans while seeking 
treatment. (Id. ¶ 320.) 

4. Forbearance and Consolidation Steering 

Lastly, the Complaint alleges that PHEAA attempts to 
steer struggling borrowers into forbearance or consolidation, 
options that are economically beneficial to PHEAA, rather 
than into IDR plans that can offer lower monthly payments. 
(Id. ¶11 277-315.) Forbearance and consolidation also have 
negative effects on a borrower's ability to achieve forgiveness 
and add costs. While a borrower need not make payments 
during forbearance, interest continues to accrue, adding 
hundreds or thousands of dollars to the costs of the loan. (Id. 
lir 193-195.) Moreover, if a borrower nonetheless decides 
to make payments during forbearance, those payments do 
not automatically count towards PSLF and IDR forgiveness. 
(Id. 1 202.) Consolidation, instead, may make a borrower's 
payments ineligible for PSLF entirely. (Id. If 303.) 

With respect to forbearance, the NYAG alleges simply that 
PHEAA "misrepresents the options available to struggling 
borrowers by often failing to mention the option to enter IDR 
and instead steering borrowers into forbearance." (Id. ¶ 287; 
see also id. ¶ 18.) The Complaint's allegations with respect 

to consolidation are more robust. For example, the NYAG 
alleges that PHEAA's website contains a number of pages 
that promote consolidation often in misleading ways. (Id. 
300-309.) The website allegedly includes a "pros" and "cons" 
list, a "Consolidation FAQ," and "Consolidation Quiz," all 
of which mention that consolidation has the potential to 
lower a borrower's monthly payments by extending the term  

of the loan and that consolidation may make loans eligible 

for PSLF. (Id. ¶11  302, 305, 307.) In reality, and as noted 
above, a borrower who reduces their monthly payments by 
consolidating and extending the term of their loans will no 
longer be able to make PSLF-qualifying payments. (Id. 
303.) 

*4 Throughout all of this, PHEAA represents to borrowers 
that it has "one goal: to help you successfully repay your 
loans" and that it is "here to help you with every step of the 
PSLF process." (Id. VI 15, 286.) 

II. LEGAL STANDARD 

A. 12(b)(1): Lack of Subject Matter Jurisdiction  
Federal Rule of Civil Procedure 12(b)(1) requires that an 
action be dismissed for lack of subject matter jurisdiction 
when the district court lacks the statutory or constitutional 
power to adjudicate the case. Fed. R. Civ. P. 12(b)(1). The 
party asserting subject matter jurisdiction carries the burden 
of establishing, by a preponderance of the evidence, that 
jurisdiction exists. Morrison v. Nat'l Australia Bank Ltd., 547 
F.3d 167, 170 (2d Cir. 2008) (quoting Makarova v. United 
States, 201 F.3d 110, 113 (2d Cir. 2000)). "On a Rule 12(b) 

(1) motion challenging the district court's subject matter 
jurisdiction, the court may resolve the disputed jurisdictional 
fact issues by referring to evidence outside of the pleadings, 
such as affidavits ...." Zappia Middle East Constr. Co. v. 
Emirate of Abu Dhabi, 215 F.3d 247, 253 (2d Cir. 2000); 
see also Morrison, 547 F.3d at 170 (citing Makarova, 201 
F.3d at 113). When evaluating a motion to dismiss for lack 
of subject matter jurisdiction, the court accepts all material 
factual allegations in the complaint as true but does not draw 
inferences from the complaint favorable to the plaintiff. J.S. 
ex rel. N.S. v. Attica Cent. Sch., 386 F.3d 107, 110 (2d Cir. 
2004) (citing Shipping Fin. Servs. Corp. v. Drakos, 140 F.3d 
129, 131 (2d Cir. 1998)). 

B. 12(b)(6): Failure to State a Claim  
"To survive a motion to dismiss, a complaint must contain 
sufficient factual matter, accepted as true, to 'state a claim to 

relief that is plausible on its face.' " Ashcroft v. lqbal, 556 
U.S. 662, 678 (2009) (quoting Bell Atl. Corp. v. Twombly, 550 

U.S. 544, 570 (2007)). A claim is facially plausible "when the 
plaintiff pleads factual content that allows the court to draw 
the reasonable inference that the defendant is liable for the 
misconduct alleged." Id. (citing Twombly, 550 U.S. at 556). 
The plaintiff must allege sufficient facts to show "more than 

WESTLAW © 2021 Thomson Reuters. No claim to original U.S. Government Works. 3 
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a sheer possibility that a defendant has acted unlawfully." Id. 
(citing Twombly, 550 U.S. at 557). However, this "flexible 
'plausibility standard' "is not a heightened pleading standard, 
In re Elevator Antitrust Litig., 502 F.3d 47, 50 n. 3 (2d Cir. 
2007) (citation omitted), and "a complaint ... does not need 
detailed factual allegations" to survive a motion to dismiss, 
Twombly, 550 U.S. at 555. 

The question on a motion to dismiss "is not whether a plaintiff 
will ultimately prevail but whether the claimant is entitled to 
offer evidence to support the claims." Sikhs for Justice v. Nath, 
893 F. Supp. 2d 598, 615 (S.D.N.Y. 2012) (quoting Villager 
Pond, Inc. v. Town of Darien, 56 F.3d 375,378 (2d Cir. 1995)). 
"[T]he purpose of Federal Rule of Civil Procedure 12(b)(6) 
is to test, in a streamlined fashion, the formal sufficiency of 
the plaintiff's statement of a claim for relief without resolving 
a contest regarding its substantive merits" or "weigh[ing] the 
evidence that might be offered to support it." Halebian v. 
Berv, 644 F.3d 122, 130 (2d Cir. 2011) (internal citations 
and quotation marks omitted). Accordingly, when ruling on a 
motion to dismiss pursuant to Rule 12(b)(6), the Court accepts 
all factual allegations in the complaint as true and draws all 
reasonable inferences in the plaintiff's favor. Nielsen v. Rabin, 
746 F.3d 58, 62 (2d Cir. 2014); see also Twombly, 550 U.S. 
at 556 ("[A] well-pleaded complaint may proceed even if 
it strikes a savvy judge that actual proof of those facts is 
improbable ...."). "For purposes of this rule, the complaint is 
deemed to include any written instrument attached to it as an 
exhibit or any statements or documents incorporated in it by 

reference." Chambers v. Time Warner, Inc., 282 F.3d 147, 152 
(2d Cir. 2002) (internal quotation marks omitted). 

C. 12(b)(7): Failure to Join an Indispensable Party 
*5 Rule 19 "sets forth a two-step test for determining 

whether the court must dismiss an action for failure to join 

an indispensable party" and the burden of showing that a 
party is indispensable is on the moving party. Greenwich Life 
Settlements, Inc. v. Vi-asource Funding Grp., LLC, 742 F. 
Supp. 2d 446, 455 (S.D.N.Y. 2010) (quoting Viacom Ina, 
Inc. v. Kearney, 212 F.3d 721, 724 (2d Cir. 2000)); King v. 
Pine Plains Cent. Sch. Dist., 918 F. Supp. 772,782 (S.D.N.Y. 

1996). 

"First, the court must determine whether an absent party ... 
qualifies as a 'necessary' party under Rule 19(a)." Greenwich 
Life Settlements, 742 F. Supp. 2d 455 (citing Viacom Intl, Inc. 
v. Kearney, 212 F.3d 721, 724 (2d Cir. 2000)). If the criteria 
in 19(a) is met, the absent party must be joined. Greenwich 
Life Settlements, Inc., 742 F. Supp. 2d at 455. An absent  

party is necessary to a litigation if "the court cannot accord 

complete relief among existing parties," or the absent party 
"claims an interest relating to the subject of the action and is so 
situated that disposing of the action in [that party's] absence 
may" either "(i) as a practical matter impair or impede [the 
absent party's] ability to protect the interest or (ii) leave an 
existing party subject to a substantial risk of incurring double, 
multiple, or otherwise inconsistent obligations because of the 
interest." Id. at 456 (citing Fed. R. Civ. P. 19(a)(1); see also 
Johnson v. Smithsonian Inst., 189 F.3d 180, 188 (2d Cir. 
1999)). 

If joinder of the party is not feasible, the court must assess 
under the second step in Rule 19(b) "whether, in equity 
and good conscience, the action should proceed among the 
existing parties or should be dismissed." Id. at 456; see also 
Jota v. Texaco, Inc., 157 F.3d 153, 162 (2d Cir. 1998). "[O]nly 
where the Court makes a finding that a party is necessary will 
it continue to the second inquiry." Bodner v. Banque Paribas, 
114 F. Supp. 2d 117, 137 (E.D.N.Y. 2000); see also Temple v. 
Synthes Corp., 498 U.S. 5, 8 (1990) (per curiam). 

"Federal courts are extremely reluctant to grant motions to 
dismiss based on non-joinder and, in general, dismissal will 
be ordered only when the defect cannot be cured and serious 
prejudice or inefficiency will result."Am. Trucking Ass'n, Inc. 
v. New York State Thruway Auth., 795 F.3d 351, 357 (2d Cir. 
2015) (quoting 7 Charles Alan Wright & Arthur R. Miller, 
Fed. Practice & Procedure § 1609 (3d ed. 2015)). 

III. DISCUSSION 
PHEAA argues that (1) it is entitled to derivative sovereign 
immunity under Yearsley v. WA. Ross Const. Co., 309 U.S. 18 
(1940); (2) the NYAG's claims are barred under the doctrine 
of intergovernmental immunity; (3) the claims are not ripe 

for adjudication; (4) the state law claims are preempted by 
the HEA; and (5) the NYAG has failed to join the DOE, 

which it argues is a necessary and indispensable party under 
Fed. R. Civ. P. 19. PHEAA also claims that the NYAG is 
not entitled to pursue civil penalties under the Consumer 
Financial Protection Act. The Court addresses each argument 
in turn. 

A. Yearsley Immunity 
PHEAA moves to dismiss the Complaint pursuant to 
Rule 12(b)(1) arguing that the Court lacks subject matter 
jurisdiction because PHEAA is entitled to "derivative 

sovereign immunity" under Yearsley.2 (Mot. at 12-17.) 
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*6 Yearsley holds that " 'there is no liability on the part 
of the contractor' who simply performed as the Government 
directed" where "the Government's 'authority to carry out the 
project was validly conferred, that is, if what was done was 
within the constitutional power of Congress.' " Campbell-
Ewald Co. v. Gomez, 136 S. Ct. 663, 673 (2016) (quoting 
Yearsley v. WA. Ross Cong. Co., 309 U.S. 18, 20-21 (1940)). 
In Yearsley, plaintiffs sought to recover damages for land that 
was washed away as the result of work done by the defendant 
in building dikes in the Missouri River. Yearsley, 309 U.S. at 
19. In defense, the defendant argued that "the work was done 

pursuant to a contract with the United States Government, 
and under the direction of the Secretary of War and the 
supervision of the Chief of Engineers of the United States, 
for the purpose of improving the navigation of the Missouri 
River, as authorized by an Act of Congress." Id. Siding with 
the defendant, the Court held that if the authority "to carry out 
the project was validly conferred, that is, if what was done 
was within the constitutional power of Congress, there is no 
liability on the part of the contractor for executing its will." 
Id. at 20-21. The Supreme Court in Campbell-Ewald Co. v. 
Gomez, recently clarified that while government contractors 
do not share the sovereign immunity of the United States, 
under Yearsley they may sometimes "obtain certain immunity 
in connection with work which they do pursuant to their 
contractual undertakings with the United States." Campbell-
Ewald Co., 136 S. Ct. at 672 (quoting Brady v. Roosevelt S.S. 
Co., 317 U.S. 575, 583 (1943)). 

As a preliminary matter, the NYAG argues that Yearsley 
immunity is not a jurisdictional barrier as PHEAA contends, 
but rather an issue to be considered on the merits. (Opp. at 

13.) As the parties note, the Second Circuit has not weighed in 
on this question, and its sister circuits have come to differing 
conclusions—the Fourth Circuit has determined that it is a 
jurisdictional question, while the Fifth and Sixth Circuits have 
found that it is not. See Cunningham v. Gen. Dynamics Info. 
Tech., Inc., 888 F.3d 640, 649 (4th Cir.), cert. denied, 139 S. 
Ct. 417, (2018) ("Recently, in In re KBR, this Court reaffirmed 
that we treat the Yearsley doctrine as derivative sovereign 
immunity that confers jurisdictional immunity from suit.") 
(citing In re KBR, Inc., Burn Pit Litig., 744 F.3d 326, 343 (4th 
Cir. 2014)); Ackerson v. Bean Dredging LLC, 589 F.3d 196, 
208 (5th Cir. 2009) ("Based on the Supreme Court's actions in 
Yearsley, we hold that concluding Yearsley is applicable does 

not deny the court of subject-matter jurisdiction."); Adkisson 
v. Jacobs Eng'g Grp., Inc., 790 F.3d 641, 647 (6th Cir. 2015) 
("Yearsley immunity is, in our opinion, closer in nature to  

qualified immunity for private individuals under government 

contract, which is an issue to be reviewed on the merits rather 
than for jurisdiction.") 

Because sovereign immunity deprives federal courts of 
jurisdiction, much of the debate between the Circuits 
about whether Yearsley is a jurisdictional bar has involved 
discussion about whether Yearsley is based on sovereign 
immunity—a finding that Yearsley is grounded in the doctrine 
of sovereign immunity would suggest that the defense is 
jurisdictional in nature; the opposite would suggest that it 
is a merits question. See, e.g., Ackerson, 589 F.3d at 207 
("If the basis for dismissing a Yearsley claim is sovereign 
immunity, then a Yearsley defense would be jurisdictional: 
sovereign immunity deprives federal courts of jurisdiction 
to hear claims, and a court fmding that a party is entitled 
to sovereign immunity must dismiss the action for lack 
of subject-matter jurisdiction.") As the Fourth and Fifth 
Circuits note, however, Yearsley does not address sovereign 
immunity. See id. ("[T]he Court's opinion in Yearsley itself 
countenances against its application to deprive the federal 
courts of jurisdiction. Yearsley does not discuss sovereign 
immunity or otherwise address the court's power to hear the 
case.") Indeed, the Supreme Court in Campbell-Ewald Co. 
v. Gomez, 136 S. Ct. 663 (2016), further suggested that the 
federal government's sovereign immunity does not cloak the 
actions of contractors. See 136 S. Ct. at 672 ("Do federal 
contractors share the Government's unqualified immunity 
from liability and litigation? We hold they do not.") 

*7 Moreover, the Second Circuit has treated the contractor 
defense outlined in Boyle v. United Technologies Corp., 487 
U.S. 500 (1998), which also traces its origins to Yearsley, 487 

U.S. 500 (1998), as a defense on the merits, rather than a 

jurisdictional bar.3  See, e.g., Lewis v. Babcock Indus., Inc., 
985 F.2d 83 (2d Cir. 1993) The Court, therefore, finds that 
Yearsley immunity is a merits, as opposed to a jurisdictional, 
question. 

Applying the doctrine to the facts here, the Court does not 
find that Yearsley immunity requires dismissal at this juncture. 
Construing the facts in "light favorable to the party seeking to 
avoid summary disposition," as ordered by Campbell-Ewald 
Co. V. Gomez, 136 S. Ct. at 673, the Court does not find 
that in performing the conduct alleged in the Complaint, 
PHEAA "simply performed as the Government directed." See 
Campbell-Ewald Co. v. Gomez, 136 S. Ct. at 673. 
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While PHEAA contends that the DOE directs various aspects 

of its performance, it does not point to any evidence that in 
performing the complained-of conduct, it simply followed the 

DOE's instructions.4  It does not argue that the DOE instructed 
it to incorrectly report to borrowers the number of PSLF-
qualifying payments borrowers made, to provide incorrect 

monthly payment amounts in IDR plans, to fail to recertify 
applications in a timely fashion, or any of the other conduct 
that forms the basis of the NYAG's Complaint. Such an 
argument would strain credulity. 

PHEAA cites only to a portion of its contract with the DOE 
that provides that PHEAA "shall be responsible for resolving 
all deficiencies identified during audits and participating in 
corrective action plans as needed." (Mot. at 16 (quoting 
Burke Decl. Ex. 1, Servicing Contract, A-1 at 7.)) PHEAA 
contends that this clause "unambiguously anticipates that 

PHEAA's performance of its contractual obligations will at 
times include servicing errors" (Mot. at 16.), but, even if that it 
is the case, it is a far cry from authorizing, much less directing, 
PHEAA to make errors. Nor does it immunize PHEAA from 
liability for any errors it may make. The "driving purpose of 
derivative sovereign immunity 'is to prevent the contractor 
from being held liable when the government is actually at 
fault but is otherwise immune from liability.' " In re U.S. 
Office of Pers. Mgmt. Data Sec. Breach Litig., 928 F.3d 42,70 
(D.C. Cir. 2019) (quoting In re World Trade Center Disaster 
Site Ling., 456 F. Supp. 2d 520, 560 (S.D.N.Y. 2006)). By 
anticipating that certain errors may occur and requiring that, 
when they do in certain instances, PHEAA is responsible for 
rectifying them, the DOE is not the party actually at fault for 
PHEAA's alleged misconduct. 

*8 Accordingly, the record at this stage does not permit 

the Court to dismiss the Complaint under Yearsley. See In 
re U.S. Office of Pers. Mgmt. Data Sec. Breach Litig., 928 
F.3d at 69-70 ("Unsurprisingly, KeyPoint does not argue 
that OPM authorized and directed it to design its system 
with the security flaws that Arnold Plaintiffs identify. So 
KeyPoint cannot wrap itself in derivative immunity garb 
on the ground that it simply performed as the Government 
directed.") (internal quotations omitted). 

B. Intergovernmental Immunity 

PHEAA also argues that the intergovernmental immunity 
doctrine provides another jurisdictional bar to the NYAG's 

state law claims.5  (Mot. at 17-20.) PHEAA cites no authority 
in support of its claim that the doctrine is a jurisdictional one,  

and the Court sees no reason to so find. As the NYAG notes, 

the Supreme Court has not treated it as such. See, e.g., North 
Dakota v. United States, 495 U.S. 423 (1990). 

Regardless of whether intergovernmental immunity is a 
jurisdictional or merits question, the Court does not find that 
the intergovernmental immunity doctrine requires dismissal 
of the NYAG's claims. 

Contrary to PHEAA's assertions, the doctrine does not 
prohibit the application of laws of general applicability 
to government contractors. (Mot. at 17-18.) The Supreme 
Court has "thoroughly repudiated" the view that "any 
state regulation which indirectly regulates the Federal 
Government's activity is unconstitutional." North Dakota v. 
United States, 495 U.S. at 434-35 (citing James v. Dravo 
Contracting Co., 302 U.S. 134 (1937); South Carolina v. 
Baker, 485 U.S. 505, 520 (1988)). Rather, the burdens 
imposed on the federal government by a neutral state 
law, as those here, have been recognized as "but normal 
incidents of the organization within the same territory of 
two governments." North Dakota, 495 U.S. at 435 (quoting 
Helvering v. Gerhardt, 304 U.S. 405,422 (1938)). 

Pursuant to the doctrine of intergovernmental immunity, a 
"state regulation is invalid only if it regulates the United States 
directly or discriminates against the Federal Government 
or those with whom it deals." North Dakota, 495 U.S. 
at 435 (citing South Carolina, 485 U.S. at 523; United 
States v. County of Fresno, 429 U.S. 452, 460 (1977)). 
The Supreme Court has urged "a functional approach to 
claims of governmental immunity, accommodating of the 
full range of each sovereign's legislative authority and 
respectful of the primary role of Congress in resolving 
conflicts between the National and State Governments." Id. 
(citing County of Fresno, 429 U.S. at 467-468). Because 
" 'a [state] regulation imposed on one who deals with the 
Government has as much potential to obstruct governmental 
functions as a regulation imposed on the Government 
itself,' intergovernmental immunity may apply to state 
regulation that impacts government contractors." Student 
Loan Servicing All. v. D.C., 351 F. Supp. 3d 26, 73 (D.D.C. 
2018) (quoting North Dakota, 495 U.S. at 438). 

PHEAA argues that the state laws at issue here, Executive 
Law § 63(12) and GBL § 349, are a direct regulation of the 
federal government. (See Repl. at 12 n. 8.) But PHEAA's 
unduly expansive view that " [d]irect regulation' occurs 
when a state interferes with federal functions by mandating 
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that the federal government (or its contractor) comply with 

state-law procedures or standards" is plainly incorrect. See 
North Dakota, 495 U.S. at 435 (The burdens imposed on the 
federal government by a neutral state law are "but normal 
incidents of the organization within the same territory of two 
governments.") (quoting Helvering v. Gerhardt, 304 U.S. 405, 
422 (1938)); Mot. at 18. Indeed, PHEAA's contract with the 
Department of Education specifically requires that PHEAA 
"will be responsible for maintaining a full understanding of 
all federal and state laws and regulations ... ensuring that all 
aspects of the service continue to remain in compliance as 
changes occur." (Burke Decl. Ex. 1, Servicing Contract, at § 

C.1.4.3.) 

*9 PHEAA argues that the NYAG "through its application 
of Executive Law § 63(12) and GBL § 349 attempts to 
mandate the ways in which PHEAA renders services that the 
Department [of Education] hires PHEAA to perform." (Mot. 
at 19.) Specifically, it argues that the "NYAG seeks to 
require PHEAA to provide federal student loan borrowers, at 
specific times and in specific ways, with information about 
federal repayment provisions, including PSLF payments, 
monthly loan payment amounts, repayment options, loan 

consolidation, and cancer deferments." (Id. (citing Compl. 
350a-h, 355a-h, 359a-h).) PHEAA argues, presumably, that 
this constitutes direct regulation of the federal government. 
(Id.) As discussed further below (see infra Section (III)(D) 
(1)), however, the Court rejects this characterization of the 
Complaint (with one exception, which the Court dismisses on 
preemption grounds). As mentioned above, the NYAG takes 
no issue with the policies or procedures of the loan programs 

serviced by PHEAA on behalf of the federal government. The 
NYAG does not seek to impose new disclosure requirements 
on PHEAA, but rather seeks to prevent PHEAA from 
making affirmative disclosures that are false, misleading, or 
otherwise unlawful. Merely applying a state law to a federal 
government contactor and thereby seeking to enjoin alleged 
illegal practices does not transform an otherwise neutral law 

into a direct regulation of the federal government.6 

PHEAA argues this case is "most akin" to Boeing Co. v. 
Movassaghi, 768 F.3d 832 (9th Cir. 2014) and Blackburn v. 
United States, 100 F.3d 1426 (9th Cir. 1996). An examination 
of those cases rather highlights their distance from the facts 
here. 

Boeing concerned a California regulation regarding cleanup 
activities at the Santa Susana Field Laboratory site, where 
the Department of Energy and NASA tested rockets, nuclear  

reactors, and other nuclear applications. Boeing, 768 F.3d at 

834. These agencies contracted with Boeing to assist them, 
and after the research was completed, hired Boeing to clean 
up the radioactive contamination at the Santa Susana site. 
Id. at 835-36. The statute being challenged was hardly one 
of "general applicability." It was titled "Cleanup of Santa 
Susana Field Laboratory" and prescribed cleanup standards 
for the site specifically. It specifically authorized California's 
Department of Toxic Substances Control to use legal remedies 
to "to compel a responsible party or parties" to take remedial 
action, and defined the Department of Energy as a responsible 
party. Id. at 839. PHEAA points to nothing in the statutes 

here that could be read as similarly targeting the federal 
government. Neither Executive Law § 63(12) nor GBL § 349 
contains language that similarly makes clear that their purpose 

is to directly regulate the federal government.7 

*10 Blackburn concerned the application of a state safety 
regulation to Yosemite National Park. 100 F.3d at 1435. 
The Ninth Circuit determined that application of the law 
would constitute "a direct and intrusive regulation by the 

State of the Federal Government's operation of its property 
at Yosemite." (Id.) PHEAA argues Blackburn is similar 
to the instant action because both relate to the federal 
government's property. (Repl. at 13.) But NYAG does 
not seek here to regulate the direct loans owned by the 
federal government or impose new requirements on those 
loans, but rather apply laws of general applicability to 
PHEAA's allegedly illegal conduct with respect its customers. 
See North Dakota, 495 U.S. at 434, 436 (Concerns of 
direct interference not implicated where states "reporting 
requirement and the labeling regulation operate against 
suppliers [of liquor to military bases], not the Government" 
and noting that the Supreme Court has "decisively rejected the 
argument that any state regulation which indirectly regulates 
the Federal Government's activity is unconstitutional."); 
see also Washington v. GEO Grp., Inc., No. 3:17 Civ. 
05806 (RJB), 2018 WL 6448778, at *3-4 (W.D. Wash. 

Dec. 10, 2018) (finding no direct regulation of federal 
government where state sought to apply minimum wage law 
to contractor operating detention facility where minimum 
wage law imposed no duty on the federal government itself 
and did not "directly obstruct the activities of the Federal 
Government.") In any event, the Court finds Blackburn's 
discussion of intergovernmental immunity to be of limited 
persuasive value. It consists of two sentences, one which 
describes the doctrine, the other which applies it without 
citation to authority. See Blackburn, 100 F.3d at 1435. 
This cursory treatment is understandable given that in the 
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paragraph prior, the court concluded that the defendant, the 
United States, was immune from suit under the doctrine of 
sovereign immunity. See id. The intergovernmental immunity 
discussion was merely additive. 

Accordingly, the Court does not dismiss the Complaint on 
grounds of intergovernmental immunity. 

C. Ripeness  

PHEAA argues that the Court cannot hear the NYAG's 
claims with respect to borrowers who have not yet made 
120 payments because the claims are not ripe. (Mot. at 
20-24.) PHEAA argues that the injury to these borrowers 
relies on the occurrence of a string of events that may 
not happen, including that the borrowers continue to make 
on-time payments, work for qualifying borrowers, remain 
on a qualifying repayment plan, and not abandon the 
program. (Mot. at 23.) PHEAA argues the claims are neither 
constitutionally nor prudentially ripe. 

Ripeness is a twofold inquiry, including both constitutional 
and prudential questions. See Simmonds v. LN.S., 326 F.3d 
351, 356-58 (2d Cir. 2003). "The first of these ripeness 
requirements ... goes, in a fundamental way, to the existence 
of jurisdiction." Id. at 357. Constitutional ripeness "prevents 
courts from declaring the meaning of the law in a vacuum and 
from constructing generalized legal rules unless the resolution 
of an actual dispute requires it." Id. However, prudential 
ripeness "is a more flexible doctrine of judicial prudence, 
and constitutes an important exception to the usual rule that 
where jurisdiction exists a federal court must exercise it." Id. 
"[W]hen a court declares that a case is not prudentially ripe, 
it means that the case will be better decided later and that the 
parties will not have constitutional rights undermined by the 
delay." Id. 

1. Constitutional Ripeness 

Under Article III of the Constitution, a case or controversy 
must be ripe for adjudication in order to prevent judicial 
entanglement "in abstract disagreements over administrative 
policies," and to avoid interference with an administrative 
decision before it "has been formalized and its effects felt 
in a concrete way by the challenging parties." Nat'l Park 
Hospitality Ass'n v. Dep't of Interior, 538 U.S. 803, 807-08 
(2003) (quoting Abbott Labs. v. Gardner, 387 U.S. 136, 148-
149 (1967)) (internal quotation marks omitted). "Often, the  

best way to think of constitutional ripeness is as a specific 
application of the actual injury aspect of Article III standing." 
Nat'l Org. for Marriage, Inc. v. Walsh, 714 F.3d 682, 688 (2d 
Cir. 2013). The first requirement of constitutional standing is 
that "the plaintiff must have suffered an injury in fact—an 
invasion of a legally protected interest which is (a) concrete 
and particularized and (b) actual or imminent, not conjectural 
or hypothetical." Lujan v. Defs. of Wildlife, 504 U.S. 555, 
560 (1992) (internal quotations and citations omitted). "[T] 
say a plaintiff's claim is constitutionally unripe is to say the 
plaintiff's claimed injury, if any, is not 'actual or imminent,' 
but instead 'conjectural or hypothetical.' " Nat'l Org. for 
Marriage, 714 F.3d at 688 (quoting Lujan, 504 U.S. at 560). 
"A claim is not ripe for adjudication if it rests upon contingent 
future events that may not occur as anticipated, or indeed may 
not occur at all." Texas v. United States, 523 U.S. 296, 300 
(1998) (internal quotations and citations omitted). 

*11 While at least two courts examining similar claims 
against PHEAA have dismissed the actions on ripeness 
grounds, finding that plaintiffs had not suffered an actual 
and imminent injury, this case is distinct in at least 
one notable respect: it is an enforcement action brought 

by a government agency, not by private plaintiffs.8  See 
Winebarger v. Pennsylvania Higher Education Assistance 
Agency, etal. 411 F. Supp. 3d 1070, 1088 (C.D. Cal. 2019); 
Love, et al. v. Pennsylvania Higher Education Assistance 
Agency, 19 Civ. 02387 (JPB), Dkt. No. 32 (Mar. 16, 2020 
N.D. Ga.). And, the Supreme Court has recognized that a 
sovereign is injured by a violation of its law. See Vermont 
Agency of Nat. Res. v. U.S. ex rel. Stevens, 529 U.S. 765, 
771(2000) ("It is beyond doubt that the complaint asserts an 
injury to the United States—both the injury to its sovereignty 
arising from violation of its laws (which suffices to support 
a criminal lawsuit by the Government) and the proprietary 
injury resulting from the alleged fraud.") Stauffer v. Brooks 
Bros., Inc., 619 F.3d 1321, 1326 (Fed. Cir. 2010) ("From the 
government's perspective, a harm arises from an 'injury to 
its sovereignty arising from violation of its laws.' ") (quoting 
Vermont Agency, 529 U.S. at 771). 

In its reply brief, because Vermont Agency concerned an issue 
of standing, PHEAA appears to argue that this injury might 
be sufficient to establish standing but that it is insufficient 
for purposes of ripeness. (Repl. at 8-9, n. 6.) As, PHEAA 
conceded in its moving papers, however, "courts apply the 
same analysis for constitutional ripeness that they apply for 

the injury-in-fact" standing analysis.9  (Mot. at 22 (citing Nat'l 
Org. for Marriage, Inc. v. Walsh, 714 F.3d 682, 688 (2d 
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Cir. 2013))). Indeed, the Second Circuit has recognized that 

injuries that are "actual and imminent" to establish Article III 
standing also establish that a claim is "ripe for adjudication, 
'not merely speculative or hypothetical.' " Walsh, 714 F.3d at 
688-89 (citing Ross v. Bank of Am., N.A. (USA), 524 F.3d 217, 
226 (2d. Cir. 2008)). PHEAA's assertion that holding that a 
violation of a statute suffices for both ripeness and standing 
would allow a case to proceed "even without a showing of 
harm" misunderstands that the relevant harm is not simply 
to the borrowers, but to the sovereign as well. (Repl. at 9 n. 
6.) PHEAA does not cite any precedent for finding a claim 
unripe where a sovereign is bringing an enforcement action 

for an alleged current or past violation of law. Accordingly, 
the Court finds the claims constitutionally ripe. 

2. Prudential Ripeness 

*12 "Prudential ripeness is ... a tool that courts may use 
to enhance the accuracy of their decisions and to avoid 
becoming embroiled in adjudications that may later turn out 
to be unnecessary or may require premature examination of, 
especially, constitutional issues that time may make easier or 
less controversial." Simmonds v. INS., 326 F.3d 351, 359 
(2d Cir. 2003) (citation omitted). To determine whether a 
claim is prudentially ripe, courts in this Circuit consider "(1) 
`the fitness of the issues for judicial decision' and (2) 'the 
hardship to the parties of withholding court consideration.' 
"Authors Guild, Inc. v. Hathi Trust, 755 F.3d 87, 104 (2d 
Cir. 2014) (quoting Murphy v. New Milford Zoning Comm'n, 
402 F.3d 342, 347 (2d Cir. 2005)). "The fitness analysis is 
concerned with whether the issues sought to be adjudicated 
are contingent on unknowable future events." Id. (citing N.Y. 
Civil Liberties Union v. Grandeau, 528 F.3d 122, 132 (2d Cir. 
2008)). As to the second prong," '[t]he mere possibility of 
future injury, unless it is the cause of some present detriment, 
does not constitute hardship.' " Grandeau, 528 F.3d at 134 
(quoting Simmonds, 326 F.3d at 359). 

As NYAG notes, the Supreme Court recently cast doubt on 
the "continuing vitality" of the prudential standing doctrine, 
noting that it stands in "tension with [the Supreme Court's] 

recent reaffirmation of the principle that 'a federal court's 
obligation to hear and decide' cases within its jurisdiction 

'is virtually unflagging.' " See Susan B. Anthony List v. 
Driehaus, 573 U.S. 149, 167 (2014) (quoting Lexmark 
Inc. v. Static Control Components, Inc., 572 U.S. 118, 125-26 
(2014)). Since Driehaus, at least one Court in this District 
has held that given that decision, "the Court would have  

to fmd overwhelming prudential considerations to decline 

jurisdiction on" prudential ripeness grounds. Vu//o v. Office of 
Comptroller of Currency, 378 F. Supp. 3d 271, 288 (S.D.N.Y. 
2019). 

The Court finds no such overwhelming prudential 
considerations here. Again, PHEAA focuses its analysis of 
harm to those experienced by borrowers, rather than those 
to the sovereign whose laws have been violated, as the 
Court believes is appropriate here. The NYAG alleges that 
it has already been injured by PHEAA's violations of state 
and federal law and the issues here are presently fit for 

adjudication—they "are [not] contingent on future events 
or may never occur," the focus of the fitness inquiry. See 
Simmonds, 326 F.3d at 359. Further, the Court finds that the 
NYAG would suffer hardship by delaying a resolution of its 
contentions that PHEAA has already violated the laws it is 
tasked with enforcing. That borrowers who have not made 
120 qualifying payments may never do so, or that the statutes 
might be amended, as PHEAA speculates may be the case 

(Mot. at 25), do not affect the claims here.10  See Simmonds 
v. LN.S., 326 F.3d at 359 (Issues are "deemed ripe when they 
would not benefit from any further factual development and 
when the court would be in no better position to adjudicate 
the issues in the future than it is now.") (citing Whitman v. Am. 
Trucking Assins, 531 U.S. 457,479 (2001); Duke Power Co. 
v. Carolina Envtl. Study Group, 438 U.S. 59, 81-82 (1978)). 

In essence, PHEAA asks the Court to determine that now is 
not the time for a govenunent agency to enforce the laws with 
which it is tasked with enforcing. PHEAA cites no precedent 
for such a decision, and the Court declines to so rule. 

D. Preemption  
PHEAA moves to dismiss the NYAG's state law claims 
on the grounds that they are preempted by the Higher 

Education Act.11  PHEAA argues the claims are both 
expressly preempted by the HEA and preempted under the 
doctrine of obstacle preemption. 

*13 As a preliminary matter, the parties disagree whether the 
Court should apply the presumption against preemption that 
is typically applied. See if);eth v. Levine, 555 U.S. 555, 565 
(2009) ("[I]n all pre-emption cases, and particularly in those 
in which Congress has legislated ... in a field which the States 

have traditionally occupied, ... we start with the assumption 
that the historic police powers of the States were not to 
be superseded by the Federal Act unless that was the clear 
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and manifest purpose of Congress.' ") (internal quotations 
and citations omitted); Altria Grp., Inc. v. Good, 555 U.S. 
70, 77 (2008) ("[W]hen the text of a pre-emption clause 
is susceptible of more than one plausible reading, courts 
ordinarily 'accept the reading that disfavors pre-emption.' ") 
(quoting Bates v. Dow Agrosciences LLC, 544 U.S. 431, 449 
(2005)). 

The NYAG argues the presumption applies here and cites a 
great number of cases that have applied the presumption in 
the face of similar state consumer protection claims against 
federal student loan servicers. (Opp. at 35 (citing Minner v. 
Navient Corp., 18 Civ. 1086S (WMS), 2020 WL 906628, 
at *9 (W.D.N.Y. Feb. 25, 2020)); Daniel v. Navient SoIs. 
LLC, 328 F. Supp. 3d 1319, 1323-24 (M.D. Fla. 2018); 
Pennsylvania v. Navient Corp., 354 F. Supp. 3d 529, 547-48 
(M.D. Pa. 2018); Student Loan Servicing Alliance v. Dist. 
of Columbia, 351 F. Supp. 3d 26, 46-47 (D.D.C. 2018)). 
Nor is this list exhaustive. See, e.g., Chae v. SLM Corp., 
593 F.3d 936, 944 (9th Cir. 2010) ("The Supreme Court has 
said that a 'presumption against preemption' may apply to 
preserve state law claims in the face of preemption claims. 
Accordingly, we would not lightly decide that the plaintiffs' 
contract and consumer protection claims under California law 
are preempted by conflict preemption with the HEA.") (citing 
Medtronic, Inc. v. Lohr, 518 U.S. 470, 474 (1996)). 

PHEAA argues that the Court should not apply the 
presumption against preemption here given "the considerable 
federal interests at stake in this context." (Repl. at 
13). PHEAA argues that this case concerns "the 
federal government's contract with student borrowers, 
and its contracts with student loan servicers," and a 
"paradigm ... created by Congress and ... administered by the 
Department." (Mot. at 27.) In this regard, PHEAA argues this 
case is analogous to cases where courts have declined to apply 
the presumption, such as United States v. Locke, 529 U.S. 
89, 94 (2000); Bell v. Blue Cross & Blue Shield, 823 F.3d 
1198 (1201-02 (8th Cir. 2016)); Helfrich v. Blue Cross & Blue 
Shield Assin, 804 F.3d 1090, 1104-06 (10th Cir. 2015.) (Mot. 
at 27; Repl. at 13.) 

But, Locke concerned regulation of "national and 
international maritime commerce," an area in which 
"Congress has legislated ... from the earliest days of the 
Republic." Locke, 529 U.S. at 108. Bell concerned a "federal 
health insurance plan for federal employees that arise from 
a federal law, and the field of federal employment where 
"[t]here is obviously a long history of federal involvement."  

Bell, 823 F.3d at 1202. And, Helfrich, also concerned federal 
employment, and a statute that "governs only contracts for 
the benefit of federal employees." Helfrich, 804 F.3d at 1105. 
No such interests are implicated here. While the case does 
touch on a program established by the federal government, 
it concerns the relationship between two entities, PHEAA 
and borrowers, neither of which are the federal government, 
and a subject, consumer protection, that has historically been 
regulated by the states. See Gen. Motors Corp. v. Abrams, 897 
F.2d 34,41-42 (2d Cir. 1990) ("Because consumer protection 
law is a field traditionally regulated by the states, compelling 
evidence of an intention to preempt is required in this area.") 
PHEAA does not contend that history of the federal interest 
in student loan programs is nearly as long as those in 
national and international maritime commerce and federal 
employment. Reading the exception against the presumption 
too broadly, for example, in any case involving an area 
where the federal government has acted, would quickly result 
in the exception swallowing the rule. The Court, therefore, 
concludes the presumption against preemption applies in this 
context. Moreover, as seen below, the application of ordinary 
rules of statutory construction yields the same result in this 
instance. 

1. Express Preemption 

*14 Express preemption "occurs when Congress withdraws 
specified powers from the States by enacting a statute 
containing an express preemption provision." Wurtz v. 
Rawlings Co., LLC, 761 F.3d 232,238 (2d Cir. 2014) (citation 
omitted). PHEAA argues that the HEA expressly preempts 
the NYAG's state claims here, specifically § 1098g, which 
provides that FFEL Loans and Direct Loans "shall not be 
subject to any disclosure requirements of any State law." See 
20 U.S.C. § 1098g. 

All three of the NYAG's state law claims relate to the same 
eight alleged acts or practices of PHEAA: (a) providing 
borrowers with false PSLF-qualifying loan counts; (b) 
providing borrowers with incorrect monthly loan payment 
amounts; (c) misrepresenting repayment options available 
to struggling borrowers and steering borrowers into less 
favorable options such as forbearance; (d) misrepresenting 
the benefits of loan consolidation and steering borrowers 
to consolidate; (e) misinforming borrowers as to their 
opportunities to seek exceptions to certain PHEAA policies 
and to seek reversals of certain PHEAA determinations; (f) 
misrepresenting that the law providing for cancer deferments 
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has not yet gone into effect; (g) mispresenting that eligible 
borrowers do not qualify for a cancer deferment; and (h) 
falsely holding itself out as a reliable source of information 
to borrowers. PHEAA characterizes three of these, (c)-(e), 
as "omission-based claims," which it argues are "within the 
core area preempted by § 1098(g). (Mot. at 29-30.) The 
remainder, PHEAA argues are based on alleged affirmative 
misrepresentations, and PHEAA contends that a claim that 
a party provided inaccurate information is no different than 
one that it failed to make proper disclosures, an argument 
endorsed by a federal court in California considering 
similar claims against PHEAA brought by private plaintiffs, 
Winebarger v. Pennsylvania Higher Education Assistance 
Agency, et al. 411 F. Supp. 3d 1070, 1089-90 (C.D. Cal. 2019). 
(Mot. at 30-31.) 

The Court examines the statute to understand the scope of 
the § 1098g. See New York SMSA Ltd. Partnership v. Town of 
Clarkstown, 612 F.3d 97, 104 (2d Cir. 2010) ("The key to the 
preemption inquiry is the intent of Congress.") The HEA does 
not define the term "disclosure requirements," but the statute 
does include requirements that lenders and loan servicers 
make certain disclosures. Specifically, § 1083 requires certain 
disclosures of information in specific contexts, for example, 
"at or prior to the time such lender disburses a loan," "at 
or prior to the start of the repayment period," "at the time 
such lender notifies a borrower of approval of a loan," 
and periodically, a "bill or statement ... that corresponds 
to each payment installment time." 20 U.S.C. § 1083. The 
Court agrees with others to have considered the issue, that 
"disclosure requirements" "refers to the HEA's requirements 
that certain information be communicated to borrowers 
during the various stages of a loan." See Lawson-Ross v. Great 
Lakes Higher Educ. Corp., No. 18-14490, 2020 WL 1815966, 
at *6 (11th Cir. Apr. 10, 2020); see also Nelson v. Great Lakes 
Educ. Loan Servs., Inc., 928 F.3d 639, 648 (7th Cir. 2019) 
("In the context of these express disclosure requirements in 
§ 1083, the phrase "disclosure requirements" in § 1098g 
applies to information that must be given to borrowers who 
are struggling to repay their loans.") Read in this context, 
§ 1098g preempts state disclosure requirements of the type 
imposed by § 1083. See id. 

*15 The Court first addresses PHEAA's argument that 
claims of affirmative misrepresentations are preempted by § 
1098g. The Court disagrees that this is the case. See also 
Hyland v. Navient Corp., No. 18 Civ. 9031(DLC), 2019 
WL 2918238, at *6 (S.D.N.Y. July 8, 2019) (affirmative 
misrepresentations made by student loan servicers in the  

course of performing its duties not preempted by § 
1098g). The text of § 1098g expressly preempts "disclosure 
requirements" only, and courts have repeatedly recognized 
the distinction between failing to disclose information and 
affirmatively misrepresenting information one has no duty to 
disclose. See id. 2020 WL 1815966 at *7 ("We find support 
for this distinction between affirmative misrepresentation 
and a failure to disclose in the law of torts."); Nelson, 928 
F.3d at 649 ("The common law tort of fraud ordinarily 
requires a deliberately false statement of material fact. An 
omission or failure to disclose, on the other hand, will not 
support a common law fraud claim ....") (citations omitted). 
The language of the HEA just does not support the broad 
preemption advocated by PHEAA. See Nelson, 928 F.3d 
at 648 ("[T]he several specific preemption provisions in 
the HEA weigh against attributing to Congress a desire to 
preempt state law broadly ... [Congress] most certainly did not 
enact language imposing broad preemption on any state laws, 
or even any state consumer-protection or tort laws, that might 
apply to student loans and their servicing.") The presumption 
against preemption only further supports this reading. 

Turning to the claims here, as even PHEAA concedes, the 
majority concern alleged affirmative misrepresentations. (See 
Mot. at 30; Repl. at 15 n. 11.) Because the NYAG is not 
alleging a duty to disclose, only a duty to speak truthfully 
when PHEAA chooses to speak, the Court does not find that 
they are preempted by the HEA. 

The Court, however, agrees with PHEAA that the NYAG's 
state law claims that PHEAA allegedly "steer[ed] borrowers 
into less-favorable repayment options such as forbearance," 
a portion of item (c) listed above, are preempted by the 

HEA.12  (See Comp!. ¶¶ 350(c), 355(c), 359(c).) The factual 
basis of this claim appears to be predominantly found in two 
paragraphs of the Complaint: that "Borrowers who are told 
of the option to enter forbearance and not about the option 
to enter IDR may not be aware of IDR and therefore are 
unable to enroll (or even consider enrolling) in IDR" (Compl. 

293); and "PHEAA misrepresents the options available to 
borrowers by often failing to mention the option to enter IDR 
and instead steering the borrowers to forbearance." (Compl. 
If 287). The Complaint, therefore, makes clear that the 
allegation is premised on a failure to disclose certain 
information, rather than an affirmative misrepresentation, 
and would impose additional disclosure requirements beyond 
those in the HEA. The affirmative representation that NYAG 
points to is that "PHEAA voluntarily held itself out to 
borrowers as a source of reliable information 'to help ease 
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that [financial] stress and find a solution that works for you 

and your budget' but, when borrowers sought help pushed 
them into choosing forbearance rather than more beneficial 
IDR plan." (Opp. at 39-40 (citing Compl. 1111 18, 282-87).) 
But the affirmative representation, that PHEAA held itself 
out as a reliable source of information, does not relate to 
an affirmative misrepresentation about repayment options. 
Rather, it suggests, maybe that PHEAA's representation that 
it is a reliable source of information is incorrect, the basis of 
another aspect of the NYAG's state law claims (that PHEAA 
"[f]alsely [held] itself out as a reliable source of information 
and assistance to borrowers"). (See Compl. 111350(e), 355(e), 

359(e).) 

*16 The remainder of what PHEAA characterizes as 
"omission-based claims," that PHEAA misrepresented the 
benefits of loan consolidation and steered borrowers 
to consolidate and that PHEAA misinformed borrowers 
as to their opportunities to seek exceptions to certain 
PHEAA policies and to seek reversals of certain PHEAA 
determinations, are, upon inspection of the Complaint, 
actually based on allegations that PHEAA made affirmative 
misrepresentations. (See Compl TR 300-303, 305, 307-308, 
271-273, 237.) While, as PHEAA notes, the allegations do 
refer to alleged failures to disclose information (e.g. 11 306 
("There is no countervailing warning ...")) that does transform 
them into disclosure claims—highlighting the failure to 
provide information in this context is reasonably read as a 
means of illustrating why the affirmative representations the 

NYAG points to are allegedly misleading. 

Accordingly, with the exception of the NYAG's claims that 
PHEAA allegedly "steer[ed] borrowers into less-favorable 
repayment options such as forbearance," the Court finds that 

the NYAG's state law claims are not preempted by the HEA.13 

Because Rule 15, sets forth a "permissive standard" for the 
amendment of complaints, and because the Court does not 
find that amendment would be futile, the Court permits the 
NYAG, if it so choses, to replead the claims dismissed here as 
preempted. See Loreley Fin. (Jersey) No. 3 Ltd. v. Wells Fargo 
Sec., LLC, 797 F.3d 160, 190 (2d Cir. 2015). 

2. Conflict Preemption 

"Conflict preemption arises where compliance with both state 

and federal law is impossible, or where the state law stands 
as an obstacle to the accomplishment and execution of the  

full purposes and objectives of Congress." Coalition for 
Competitive Elec., Dynergy, Inc. v. Zibelman, 906 F.3d 41,49 
(2d Cir. 2018) (citation omitted). PHEAA alleges the second 
theory of conflict preemption applies here—that applying 
state law in relation to direct loans would conflict with 
Congress's supposed "objective of uniformity with respect to 
the federal student loan regime. (Mot. at 32.) PHEAA argues 
that "[i]t is unreasonable to assume that Congress intended 
to subject federal loan servicers' representations and conduct 
to the disparate laws of fifty states. Rather, it envisioned that 
such questions would be resolved by federal law, embodied 
by the HEA itself, the Department's regulations, and federal 

contracts with loan servicers." (Id.) 

The Second Circuit has recognized that the burden of 
establishing obstacle preemption is a heavy one. See In re 
Methyl Tertiary Butyl Ether (MTBE) Prod. Liab. Litig., 725 
F.3d 65, 101 (2d Cir. 2013). "The mere fact of 'tension' 
between federal and state law is generally not enough to 
establish an obstacle supporting preemption, particularly 
when the state law involves the exercise of traditional police 
power." Madeira v. Affordable Hous. Found., Inc., 469 F.3d 
219, 241 (2d Cir. 2006). "Indeed, federal law does not 
preempt state law under obstacle preemption analysis unless 
'the repugnance or conflict is so direct and positive that the 
two acts cannot be reconciled or consistently stand together.' 
"In re Methyl Tertiary Butyl Ether (MTBE) Prod. Liab. Litig., 
725 F.3d at 102 (2d Cir. 2013) (quoting Madeira, 469 F.3d at 
241). 

*17 Here, PHEAA alleges that the application of state 
law would conflict with Congress's desire for uniformity in 
enacting the HEA in two ways: (1) "PHEAA would be forced 
to undertake various disclosures and remediations that to date 
have not been authorized by the Department" and (2) "federal 
borrowers in New York would receive disclosures and other 
remedial treatment not authorized for, or required by the laws 
of other states." (Repl. at 16.) But even if the Court were 
to recognize the HEA's supposed purpose of uniformity (and 
there is weighty authority suggesting that it is not the case, see 
Lawson-Ross, 2020 WL 1815966, at *10 (collecting cases)), 
the Court sees no conflict between a desire for uniformity 
and an order that New York law prohibits PHEAA from 
making affirmative misrepresentations in servicing the loans 

at issue here. See Cipollone v. Liggett Grp., Inc., 505 U.S. 
504, 529 (1992) ("State-law prohibitions on false statements 
of material fact do not create 'diverse, nonuniform, and 
confusing' standards."); Lawson-Ross, 2020 WL 1815966, 
at *10 ("[P]rohibiting [defendant] from making affirmative 
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misrepresentations to borrowers—in contrast to imposing 
a duty to disclose—does no harm to standardization of 
disclosures for federal student loan programs.") PHEAA 
could comply with New York state law, as asserted in the 
Complaint, while simultaneously respecting any supposed 
interest in uniformity. Certainly, the conflict is not "so 
direct and positive that the two acts cannot be reconciled or 
consistently stand together." See In re Methyl Tertiary Butyl 
Ether (MTBE) Prod. Liab. Litig., 725 F.3d at 102. 

In addition to the presumption against preemption, another 
principle counsels against finding implied preemption here: 
the HEA itself contains numerous express preemption 
provisions that appear to capture Congress's intent with 
respect to state authority to act in this area. See Sprint 
Spectrum L.P. v. Mills, 283 F.3d 404, 415 (2d Cir. 2002) 
("However, where the federal statute contains a provision 
explicitly addressing preemption, and when that provision 
provides a reliable indicium of congressional intent with 
respect to state authority, preemption is restricted to the terms 
of that provision.") 

Accordingly, the Court finds that conflict preemption does not 

require dismissal of the NYAG's claims.14 

E. Joinder 
PHEAA seeks dismissal of the Complaint for failure to join 
the U.S. Department of Education. PHEAA contends the 
DOE is a necessary party for two reasons: (1) "permitting 
this action to go forward would 'impair and impede' the 
Department's ability to protect its unique federal interest in 
student loans" and (2) "in the Department's absence, PHEAA 
is subject to a 'substantial risk' of incurring conflicting legal 
obligations." (Mot. at 36.) 

PHEAA argues the DOE's interests will be "impair[ed] 
and impede[d]" because the "imposition of liability on 
Government contractors will directly affect the terms of the 
Government contracts, at the very least by raising the price of 
such contracts." (Mot. at 37 (quoting Preemption Notice, 83 
Fed. Reg. at 10621) (internal quotations omitted)) 

The Court is thoroughly unconvinced. PHEAA does not 
identify any terms of its contract with the DOE that will need 
to be adjusted if PHEAA is found liable here. Nor does the 
Court believe that increased contract costs make the DOE 
a necessary party. First, it is entirely speculative that these 
costs would passed through to the DOE—as the NYAG notes,  

the DOE's contract with PHEAA does not require that it 
indemnify PHEAA for damages; that PHEAA may demand 
higher fees in future contracts is uncertain, but, in any event, 
the Court is aware of nothing that requires the DOE to contract 
with PHEAA specifically. Second, and more importantly, 
the Court is unaware of precedent (PHEAA cites none), 
that the mere potential for increased contract costs would 
"impair and impede" the interests of the federal government 
for purposes of the joinder inquiry. None of the cases PHEAA 
cites (see Mot. at 37; Repl. at 18) concern joinder. While 
they recognize that the U.S. might have an interest when it 
comes to imposing liability on federal contractors, they do 
not require that the federal government be found a necessary 
party to any litigation involving its contractors because a 
finding of liability might increase its costs. Indeed, such 
a rule would seem to foreclose most litigation involving a 

federal contractor not brought by the federal government.15  It 
would leave, for example, no mechanism for state and local 
authorities to pursue alleged tax and building code violations 
against contractors, which courts have repeatedly recognized 
they are entitled to bring. See, e.g., United States v. New 
Mexico, 455 U.S. 720, 734 (1982) (recognizing that states 
may tax contractors even where "the tax has an effect on 
the United States, or the Federal Government shoulders the 
entire economic burden of the levy.") (citing Alabama v. King 
& Boozer, 314 U.S. 1, 8 (1941)), GEO Grp., Inc. v. City 
of Tacoma, No. 3:18 Civ. 05233 (RBL), 2019 WL 5963112, 
at *5 (W.D. Wash. Nov. 13, 2019) (permitting application 
of building code to federal contractor); Washington v. GEO 
Grp., Inc., No. 3:17 Civ. 05806 (RJB), 2018 WL 6448778, 
at *4 (W.D. Wash. Dec. 10, 2018) (permitting application 
of minimum wage law to federal contractor). Further, other 
mechanisms exist to protect the interests of the federal 
government in this instance, including those discussed in 
the cases PHEAA cites. See, e.g., Columbia Venture, LLC 
v. Dewberry & Davis, LLC, 604 F.3d 824, 830 (4th Cir. 
2010) (considering preemption); In re ("Agent Orange') 
Prod. Liab. Litig., 304 F. Supp. 2d 404,442 (E.D.N.Y. 2004), 
affd sub nom. In re Agent Orange Prod. Liab. Litig., 517 
F.3d 76 (2d Cir. 2008) (considering the government contractor 
defense). 

*18 PHEAA also argues that "any disposition in the 
Department's absence threatens PHEAA with multiple or 
inconsistent obligations." (Mot. at 37.) PHEAA worries that 
"[in the event that this Court were to enter an order requiring 
certain new or different disclosures as a matter of injunctive 
relief, for instance, the Department might nonetheless seek 
to compel PHEAA, through its enforcement mechanisms, 
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to not make such disclosures, consistent with its current 
servicing requirements." (Id. at 37-38.) PHEAA does not, 
however, point to a single instance of conflicting obligations. 
While it notes the DOE's belief, expressed in the Preemption 
Notice, that "State-law requirements may conflict with legal, 

regulatory, and contractual requirements," it does not identify 
any actual conflict. The Court is not willing to find the DOE 

a necessary party on the speculation that, in the future, the 
DOE might require that PHEAA make certain disclosures 
that are found in this litigation to be misleading. Without 
now deciding their scope, other doctrines exist to protect 
PHEAA from liability where it is simply following the DOE's 
directives. See, e.g., Campbell-Ewald Co. v. Gomez, 136 S. 
Ct. at 673 (Under Yearsley" 'there is no liability on the part 
of the contractor' who simply performed as the Government 
directed") (quoting Yearsley v. W.A. Ross Const. Co., 309 U.S. 
18, 20-21 (1940)). 

Because the Court does not find the DOE to be a necessary 
party, it does not consider PHEAA's argument that the DOE 

is an indispensable party.16  Viacom Intl, Inc. v. Kearney, 212 

F.3d 721, 724 (2d Cir. 2000) ("If a party does not qualify as 
necessary under Rule 19(a), then the court need not decide 
whether its absence warrants dismissal under Rule 19(b).") 
(citing Associated Dry Goods Corp. v. Towers Fin. Corp., 920 
F.2d 1121, 1123 (2d Cir. 1990)). 

F. Civil Penalties Under Dodd-Frank 
PHEAA asserts that the NYAG's request for relief in the 
form of "a civil penalty of $1,000,000 per day in which 
PHEAA engaged in conduct that violated 12 U.S.C. § 5031 et 
seq." is improper because the Consumer Financial Protection 
Act ("CFPA") does not authorize the NYAG to pursue 

this remedy. (Mot. at 40.) According to PHEAA, no civil 
penalty may be assessed under the relevant statutory section 
unless the Consumer Financial Protection Bureau is a party 
to the action, and, because it is not here, the NYAG is 
not entitled to pursue civil penalties. (Mot. at 40-41.) The 
NYAG disagrees, arguing that the relevant statutory text "in 
favor of the Bureau" "encompass suits by state attorneys 
general proceeding in the shoes of the Bureau under Dodd-
Frank." (Opp. at 50.) The NYAG argues that two cases 
support its view, New Mexico ex rel. Balderas v. Real Estate  

Law Center, P.C., 403 F. Supp. 3 1233 (D.N. M 2019), which 

considered the issue in the context of a discovery dispute, and 
Office of the Attorney General v. Berger Law Group, PA., No. 
8:14 Civ. 1925 (JSM), 2015 WL 5922933, which considered 
the issue in awarding default judgment to the state attorney 
general, and that no court has found that the state attorneys 
general lack this authority. 

The Court finds that it premature to decide this issue now. 
As the NYAG notes, "a motion to dismiss is addressed to a 
'claim'—not to a form of damages." Amusement Indus., Inc. 
v. Stern, 693 F. Supp. 2d 301, 318 (S.D.N.Y. 2010) (quoting 

Okyere v. Palisades Collection, LLC, 961 F. Supp. 2d 522, 
536 (S.D.N.Y. 2013)) (internal quotations omitted); Denton v. 
McKee, 332 F. Supp. 2d 659, 667 (S.D.N.Y. 2004). 

IV. CONCLUSION 
For the foregoing reasons, PHEAA's motion to dismiss is 
GRANTED with respect to the NYAG's claims that PHEAA 
"steer[ed] borrowers into less-favorable repayment options 

such as forbearance." (See Compl. IM 350(c), 355(c), 359(c).) 
These claims are preempted by the HEA. The remainder of 
PHEAA's motion to dismiss is DENIED. 

*19 The parties are directed to appear telephonically 
at a status conference on May 13, 2020 at 10:00 A.M. 
(Tel: 877-411-9748; Access Code: 3029857) to discuss 
PHEAA's request that the Court authorize limited discovery 
to determine PHEAA's entitlement to Yearsley immunity. (See 
Mot. at 20; Repl. at 8.) The parties may wish to submit short 
letters, not exceeding three pages in length, detailing their 
positions on the matter no later than three days before the 
conference. 

The Clerk of the Court is respectfully directed to terminate 

the motion at Dkt. No. 40. 

It is SO ORDERED. 

All Citations 

Slip Copy, 2020 WL 2097640 

Footnotes 

1	 The case appears to be part of a spate of recent cases brought by government enforcement agencies against student 
loan servicers (see Opp. at 47 n. 55 (noting at least seven such cases)), as well claims brought by private plaintiffs 
relating to PSLF. See, e.g., Commonwealth of Massachusetts v. Pennsylvania Higher Education Assistance Agency d/b/ 
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a FedLoan Servicing, No. 1784 Civ. 02682 (KWS) (Mass. Super. filed Aug. 23, 2017); Daniel v. Navient Solutions, LLC, 
No. 8:17 Civ. 2503 (SCB) (M.D. Fla. filed Oct 25, 2018); Love et al. v. Pennsylvania Higher Education Assistance Agency, 
No. 19 Civ. 2387 (JPB) (M.D. Ga. filed May 24, 2019); Winebarger v. Pennsylvania Higher Education Assistance Agency 
et al., No. 2:19 Civ 1503 (JFW) (C.D. Cal. filed Feb. 28, 2019); Commonwealth of Pennsylvania v. Navient Corporation 
et al., No. 3: 17 Civ. 1814 (RDM) (M.D. Pa. filed Oct. 5, 2017); CFPB v. Navient Corp., No. 17 Civ. 101 (M.D. Pa. filed 
Jan. 18, 2017); Lawson-Ross, et al. v. Great Lakes Higher Education Corp., No. 1:17 Civ. 253 (MEW) (N.D. Fla. filed 
Oct 16, 2017); Hyland, et al. v. Navient Corp. et al., No. 18 Civ. 9031 (DLC) (S.D.N.Y. filed Oct. 3, 2018). These cases 
are at various procedural postures; some have been dismissed. 

2 The NYAG notes, and PHEAA does not dispute, that PHEAA's claim to Yearsley immunity does not apply to FFEL loans 
given that the Congress waived sovereign immunity with respect to such claims for noninjunctive relief. (Opp. at 17 n. 
28, Reply at 8 n. 5). PHEAA also does not dispute that the doctrine is inapplicable to the NYAG's claims with respect 
to privately-held FFEL loans, although the NYAG concedes that the majority of its claims do not relate to these loans. 
(See Opp. at 16 n. 26; Compl. ¶ 7 n. 4.) Thus Yearsley immunity would apply only to PHEAA's servicing of loans made 
directly by the federal government under the Direct Loan program. 

3 Despite not arguing the applicability of the contractor defense outlined in Boyle v. United Technologies Corp., 487 U.S. 
500 (1998), PHEAA requests permission to file supplemental briefing on the issue in the event that the "Court believes 
that the Boyle immunity analysis may apply." (Mot. at 14 n. 2.) PHEAA had ample opportunity to discuss the doctrine 
if it believed it meritorious, indeed the Court agreed to double the page limit typically applied to motion papers. Having 
chosen not to do so, the argument has been waived for purposes of this motion. The Court does not presently take a 
position on whether the contractor defense has been waived in its entirety, as the NYAG argues. (See Opp. at 25 n. 39.) 

4 PHEAA argues that the NYAG "does not allege that PHEAA violated any specific federal loan-servicing regulation, or 
acted in contravention of any federal directive." (Mot. at 16.) The NYAG emphatically denies this (Opp. at 19-20), but, at 
this juncture, it is not the NYAG's burden to establish that Yearsley immunity does not apply, but PHEAA's to establish 
that it does. See, e.g., Garcia v. Does, 779 F.3d 84, 92 (2d Cir. 2015) (on a motion to dismiss defendants "bear the burden 
of establishing qualified immunity. (citing Vincent v. Yelich, 718 F.3d 157, 166 (2d Cir. 2013))). 

5 As the NYAG notes in its opposition brief, its Dodd-Frank claims would not appear to be implicated by PHEAA's assertion 
of intergovernmental immunity (see Opp. at 30 n. 43), a point to which PHEAA's does not respond. 

6 There is some precedent to suggest that laws of general applicability can be seen to directly regulate the federal 
government where the law would impair the federal government's ability to carry out its functions. See, e.g., United States 
v. Virginia, 139 F.3d 984, 987-89 (4th Cir. 1998) (finding that Supreme Court precedent precluded application of Virginia's 
licensing and registration requirements to private investigators working solely for the FBI in conducting background 
checks because Congress mandated the FBI to "select the low-cost 'responsible' bidder" and the FBI believed that 
application of state law would result in a "shortage or at least substantial delays in finding and ensuring the reliability of 
new investigators.") But requiring PHEAA not to make misrepresentations to borrowers can hardly be seen as impeding 
the federal government's functions or interfering with a congressional mandate. Further the Fourth Circuit in United States 
v. Virginia relied, almost exclusively, on Leslie Miller v. Arkansas, 352 U.S. 187 (1956), which the plurality opinion in 
North Dakota characterized as a decision on preemption, rather than intergovernmental immunity. See North Dakota, 
495 U.S. at 435 n.7. 

7 Executive Law § 63(12) provides in relevant part: 
Whenever any person shall engage in repeated fraudulent or illegal acts or otherwise demonstrate persistent fraud or 
illegality in the carrying on, conducting or transaction of business, the attorney general may apply, in the name of the 
people of the state of New York, to the supreme court of the state of New York, on notice of five days, for an order 
enjoining the continuance of such business activity or of any fraudulent or illegal acts, directing restitution and damages 
and, in an appropriate case, cancelling any certificate filed under and by virtue of the provisions of section four hundred 
forty of the former penal law" or section one hundred thirty of the general business law, and the court may award the 
relief applied for or so much thereof as it may deem proper. 

General Business Law § 349 provides in relevant part: 
(a) Deceptive acts or practices in the conduct of any business, trade or commerce or in the furnishing of any service 
in this state are hereby declared unlawful. 
(b)Whenever the attorney general shall believe from evidence satisfactory to him that any person, firm, corporation or 
association or agent or employee thereof has engaged in or is about to engage in any of the acts or practices stated 
to be unlawful he may bring an action in the name and on behalf of the people of the state of New York to enjoin 
such unlawful acts or practices and to obtain restitution of any moneys or property obtained directly or indirectly by 
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any such unlawful acts or practices. In such action preliminary relief may be granted under article sixty-three of the 
civil practice law and rules. 

8 To be clear, the Court does not hold that the injuries to borrowers are not relevant to either the constitutional or prudential 
ripeness inquiry. Rather, because the Court finds that the NYAG is harmed by a violation of the laws it is tasked with 
enforcing, it need not also analyze PHEAA's contention that borrowers who have not yet made 120 qualifying payments 
have not been harmed by the alleged conduct, a claim of which the Court is skeptical. A theme of the NYAG's Complaint 
is that PHEAA's conduct prevents borrowers from reaching 120 qualifying payments. (See, e.g., Compl. jf  113, 115, 
158-160, 169.) Moreover, as the NYAG notes, the Complaint "alleges that tens of thousands of borrowers nationally have 
reached 120 Qualifying Payments, and some have been wrongfully denied forgiveness." (Opp. at 27.) PHEAA dismisses 
this as a conclusory allegation, but the Complaint makes clear that this allegations rests on reporting from the DOE that 
fewer than 900 of the 90,000 borrowers who applied for PSLF forgiveness were granted it, and that over half of those 
who were denied "were deemed to qualify for the program based on employment, repayment plan, and loan type, but 
were denied based on FedLoan's finding that the applicant had not made 120 PSLF-qualifying payments." (Compl. 
117-118.) 

9 In its reply brief, PHEAA argues that the focuses of the standing and ripeness doctrines are different, the former focusing 
on the party seeking to bring the claim to court, the latter on whether the issues are fit for judicial resolution. (Repl. at 9 
n. 6.) This conceptual difference does not alter the analysis at hand. 

10 The Court notes that PHEAA does not appear to argue that the statutes under which the NYAG brings its claims here 
may be changed, but that "Congress or the Department may change its directives and policies to allow for past ineligible 
payments to become eligible." (Mot. at 23.) 

11 This argument does not impact NYAG's Dodd-Frank Act claims. 

12 The Court does not find that the remainder of the claims that appear in paragraphs 350(c), 355(c), and 359(c) of the 
Complaint, that PHEAA "[m]isrepresent[ed] repayment options available to struggling borrowers," to be preempted. While 
they are preempted to the extent that they rest on allegations that PHEAA failed to tell borrowers about IDR plans, 
other portions of the Complaint, including allegations that PHEAA affirmatively misrepresented the availability of cancer 
deferments (Compl. ¶J  316-324) and that PHEAA affirmatively misrepresented the benefits of loan consolidation (Compl. 
VI 300-309), can be read to support the allegation that PHEAA misrepresented available repayment options. 

13 The Court does not find that Chae v. SLM Corp., 593 F.3d 936 (9th Cir. 2010) compels a different result, as PHEAA 
suggests. (See Mot. at 28.) As two different appellate courts and one court in this District have noted, Chae concerned 
disclosures that were compelled by federal law and which were disclosed in a manner that comported with federal law, 
and therefore the Ninth Circuit found that plaintiffs were simply seeking to impose additional disclosure requirements. 
See Nelson, 928 F.3d at 649-50; Lawson-Ross, 2020 WL 1815966, at *8; Genna v. Sallie Mae, Inc., No. 11 Civ. 7371 
(LBS), 2012 WL 1339482, at *8 (S.D.N.Y. Apr. 17, 2012). This is plainly not the situation here. 

14 The parties dispute the weight to give to a Department of Education notice titled "Federal Preemption of State Regulation 
of the Department of Education's Federal Student Loan Programs and Federal Student Loan Servicers," which advocates 
for a finding of preemption. See 83 Fed. Reg. 10,619 (Mar. 12, 2018). The Court agrees with nearly every other court to 
have considered the Preemption Notice: it is entitled to little weight under Skidmore v. Swift, 323 U.S. 134 (1944), it "is 
not persuasive because it is not particularly thorough and it represents a stark, unexplained change in the Department's 
position." Nelson, 928 F.3d at 651 n.2; Student Loan Servicing Alliance v. District of Columbia, 351 F. Supp. 3d 26, 48-
49 (D.D.C. 2018). Indeed, the only decision PHEAA cites to as finding the Notice to be "persuasive and due deference 
under Skidmore," Lawson-Ross v. Great Lakes Higher Educ. Corp., No. 17 Civ. 253 (MEW), 2018 WL 5621872, at *3 
(N.D. Fla. Sept. 20, 2018), was recently vacated by the Eleventh Circuit considering the decision on appeal, with a note 
specifically rejecting its deference to the Preemption Notice. Lawson-Ross, 2020 WL 1815966, at *9 n. 13. 

15 PHEAA dismisses this concern, stating simply that the potential to increase contractual costs for the federal government 
is "one factor among several to be considered." (Repl. at 18 n. 13.) But PHEAA does not explain how consideration of 
this one factor would not swallow the entire analysis. 

16 PHEAA also argues that this case concerns the "availability of federal loan forgiveness, which directly affects the federal 
Treasury." (Mot. at 36.) PHEAA does not appear to argue that this litigation would be "impair and impede" that interest, 
but the Court nonetheless notes, as NYAG does (Opp. at 46 n. 54) that this action does not challenge any DOE policy 
or the regulations concerning borrower eligibility for PSLF. 
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MEMORANDUM OPINION 

BROWN, District Judge. 

*1 This matter comes before the Court upon defendants' 
motion to dismiss the First Amended Complaint pursuant to 
Fed.R.Civ.P. 12(b)(6) and 9(b). The Court has jurisdiction 
over this matter pursuant to 28 U.S.C. § 1331. For the reasons 
discussed below, defendants' motion to dismiss is granted. 

I. BACKGROUND 

A. Procedural History 
This matter arises from defendant First Unum Life Insurance's 
("First Unum") termination of long term disability benefits 
to its insured, plaintiff Richard Weiss, on October 23, 2001. 
On July 24, 2002, plaintiff filed suit in New Jersey Superior 
Court in Somerset County alleging various state and common 
law causes of action arising from the denial of benefits. 
Thereafter, First Unum removed the matter to this Court 
alleging federal jurisdiction pursuant to the Employment  

Retirement Income Security Act of 1974 ("ERISA"), 29 
U.S.C. § 1001, et seq., and on September 19, 2002, 
defendants served notice of their intent to move to dismiss 
the initial Complaint on the grounds that plaintiff's state 
law causes of action were preempted by ERISA. In October 
2002, defendants reinstated plaintiffs long term disability 
benefits retroactive to October 23, 2001, with interest. 
Thereafter, on November 26, 2002, nearly two months 
after the reinstatement of his benefits, plaintiff filed a First 
Amended Complaint adding various defendants and asserting 
for the first time claims under the Federal Racketeering 
Influenced and Corrupt Organizations Act ("RICO"), 18 
U.S.C. §§ 1961-1968, and the New Jersey state RICO statute, 
N.J. Stat. Ann. § 2C:41-1 to —6.2. On January 21, 2003, the 
Court granted defendants' motion to dismiss plaintiffs state 
law causes of action as preempted by ERISA. Defendants now 
move to dismiss the RICO claims stated in the First Amended 
Complaint. 

B. The First Amended Complaint 
Plaintiffs factual allegations are taken as true in accordance 
with Fed.R.Civ.P. 12(b)(6) and may be summarized as 

follows.1  Weiss was employed from July 1997 to August 
2001, as an institutional equity and fixed income investment 
banker. First Amended Complaint ("Compl.") ¶ 10. Plaintiff 
was insured by First Unum through a group insurance policy 
with his employer. Id. ¶ 11. The policy provided for long-
term disability benefits when the insured is "limited from 
performing the material and substantial duties of [his] regular 
occupation due to ... sickness or injury." Id. ¶ 12. Plaintiff 
also obtained supplemental long-term disability benefits from 
First Unum in addition to his standard benefits. Id.1113. 

On January 2, 2001, plaintiff suffered "an acute anterior 
wall myocardial infarcation complicated by recurrent 
ventricular tachycardia and fibrillation requiring multiple 
defibrillations." Id. ¶ 14. On June 25, 2001, plaintiff was 
hospitalized due to ventricular tachycardia. Id. 1115 . Plaintiff 
continues to suffer from severe left ventricular dysfunction 
and extremely low blood pressure, resulting in frequent 
episodes of lightheadedness, fatigue, weakness and shortness 
of breath. Id. ¶11  16, 18, 19. In August 2001, plaintiff was 
terminated from his employment due to his medical condition. 
Id. ¶ 21. 

*2 In May 2001, plaintiff filed a claim for long term 
disability benefits. Id.¶ 23. In August 2001, First Unum began 
paying plaintiff monthly long term disability payments. Id.¶ 
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24. On October 3, 2001, First Unum determined, allegedly 
without a medical examination or medical advice from 
plaintiffs physicians, that plaintiff was no longer permanently 
disabled and that plaintiff could return to work because 
his former employment required only a "sedentary exertion 
level." Id. ¶ 25. First Unum terminated plaintiffs long term 
benefits effective October 23, 2001. Id. Plaintiff appealed the 
termination on January 18 and April 23, 2002, and his appeals 
were denied by letters dated April 3 and May 2, 2002. Id. ¶ 27. 
As stated, defendants reinstated plaintiffs long term disability 
benefits in October 2002, retroactive to October 23, 2001, 
with interest. Id. ¶ 30. 

Plaintiffs assert that the defendants engaged in a pattern 
of racketeering, which included acts of mail and wire 
fraud, to defraud holders and beneficiaries of long term 
disability policies of their benefits under the policies. More 
specifically, plaintiffs allege that defendants' employees are 
provided bonuses, promotions and other employment benefits 
for "denying sufficient long-term disability claims to meet 
management's goals of reducing corporate reserves set aside 
to meet those long term disability obligations." Id. 11 42(b). 
Defendants are alleged to have conspired to establish a policy 
of: 

refusing to allow its in-house physicians to make 
independent medical assessments of whether claimants 
under long-term disability policies were genuinely 
disabled, ... pressuring those physicians to review 
numerous files in an inadequate amount of time to achieve 
medical certainty as to their judgments, ... coercing these 
physicians to rubber stamp denials of claims by claims 
personnel with little or no medical qualifications, ... 
denying or discouraging the use of independent medical 
evaluations and/or independent medical tests, and ... 
utilizing salary, bonuses and promotional opportunities to 
depend upon or be related to the physicians' statistics of 
denying claims with high reserves. 

Id. ¶ 42(c). As part of this alleged scheme, defendants 
convene "roundtable" meetings for the purpose of denying the 
claims of otherwise eligible long term disability claimants. 
Id. ¶ 42(f). Defendants are alleged to have convened such a 
meeting on October 3, 2001, "at which time they conspired 
to and did in fact terminate plaintiff from long-term disability 
benefits to which he was otherwise entitled, in breach of 
their fiduciary obligations to him, and without regard to the 
competent medical evidence." Id. ¶ 42(g). The purpose of 
this scheme is "to reduce the reserve obligations of [Unum], 
boost shareholder confidence and improve stock yields to 
[defendants'] own pecuniary benefit and at the expense of the  

beneficiaries of the long-term disability policies." Compl. 
42(e). Plaintiff further maintains that defendants Lucy Baird—
Stoddard and 

*3 Kelly Smith furthered this scheme with numerous 
telephone calls and letters between June 2001 and June 2002. 
Compl. ¶ 43. 

II. DISCUSSION 

A. Standard Under Fed.R.Civ.P. 12(b)(6) 
A motion to dismiss pursuant to Fed.R.Civ.P. 12(b)(6) may 
be granted only if, accepting all well pleaded allegations in 
the complaint as true, and viewing them in the light most 
favorable to plaintiff, plaintiff is not entitled to relief. Oran v. 
Stafford, 226 F.3d 275,279 (3d Cir.2000); Langford v. City of 
Atlantic City, 235 F.3d 845, 850 (3d Cir.2000); Bartholomew 
v. Fischl, 782 F.2d 1148, 1152 (3d Cir.1986). The Court may 
not dismiss a complaint unless plaintiff can prove no set of 
facts that would entitle her to relief. Conley v. Gibson, 355 
U.S. 41, 45-46, 78 S.Ct. 99,2 L.Ed.2d 80(1957); Angelastro, 
764 F.2d at 944. "The issue is not whether a plaintiff will 
ultimately prevail but whether the claimant is entitled to offer 
evidence to support the claims." Scheuer v. Rhodes, 416 U.S. 
232, 236, 94 S.Ct. 1683, 40 L.Ed.2d 90 (1974). 

Under Rule 12(b)(6), the Court must "accept the allegations 
in the complaint as true, and draw all reasonable factual 
inferences in favor of the plaintiff. [The motion can be 
granted] only if no relief could be granted under any set 
of facts that could be proved." Turbe v. Government of 
the Virgin Islands, 938 F.2d 427, 428 (3d Cir.1991) (citing 
Unger v. National Residents Matching Program, 928 F.2d 
1392, 1394-95 (3d Cir.1991)); accord Langford, 235 F.3d at 
850; Dykes v. Southeastern Pennsylvania Transp. Auth., 68 
F.3d 1564, 1565, n. 1 (3d Cir.1995), cert. denied, 517 U.S. 
1142, 116 S.Ct. 1434, 134 L.Ed.2d 556 (1996); Piecknick 
v. Commonwealth of Pennsylvania, 36 F.3d 1250, 1255 (3d 
Cir.1994); Jordan v. Fox, Rothschild, O'Brien & Frankel, 
20 F.3d 1250, 1261 (3d Cir.1994). A complaint should not 
be dismissed unless it appears beyond doubt that "the facts 
alleged in the complaint, even if true, fail to support the 
claim." Ransom v. Marrazzo, 848 F.2d 398,401 (3d Cir.1988). 
Legal conclusions made in the guise of factual allegations, 
however, are given no presumption of truthfulness. Papasan 
v. Allain, 478 U.S. 265, 286, 106 S.Ct. 2932, 92 L.Ed.2d 209 
(1986); Morse v. Lower Merion Sch. Dist., 132 F.3d 902, 906 
(3d Cir.1997) ("[A] court need not credit a complaint's 'bald 
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assertions' or 'legal conclusions' when deciding a motion to 

dismiss."). 

"In evaluating a Rule 12(b)(6) motion to dismiss for failure 
to state a claim, a court may consider only the complaint, 
exhibits attached to the complaint, matters of public record, 
and undisputedly authentic documents if the plaintiffs claims 
are based upon those documents." Poling, 99 F.Supp.2d at 
507 (citing Pension Benefit Guar Corp., 998 F.2d at 1196); 
accord Pryor, 288 F.3d at 560. 

Defendants move to dismiss the instant complaint on the 

grounds that plaintiff (1) lacks standing assert a RICO claim 
pursuant to 18 U.S.C. § 1964(c), (2) failed to plead mail and 
wire fraud with particularity pursuant to Fed.R.Civ.P. 9(b), (3) 
has not sufficiently alleged two distinct entities as required to 
establish liability under 18 U.S.C. § 1962(c), and (4) has not 

plead a cognizable conspiracy claim.2 

B. Standing to Assert a Civil Rico Claim 
*4 For a civil RICO plaintiff to have standing he must 

plead and ultimately prove an injury to his "business or 
property" proximately caused "by the conduct constituting 

the violation."3  Sedima, S.P.R.L. v. Imrex Co., Inc., 473 U.S. 
479,496 (1985); accord 18 U.S.C. § 1964(c); N.J. Stat. Ann. 

§ 2C:41-4(c); Holmes v. Sec. Investor Protection Corp., 503 
U.S. 258, 267, 112 S.Ct. 1311, 117 L.Ed.2d 532 (1992); Maio 
v. Aetna, Inc., 221 F.3d 472, 482-83 (3d Cir.2000). Mere 
"but for" causation is insufficient to confer RICO standing. 
Holmes, 503 U.S. at 267. Simply stated, " la] defendant 
who violates section 1962 is not liable for treble damages 
to everyone he might have injured by other conduct, nor is 
the defendant liable to those who have not been injured.' 
" Sedima, 473 U.S. at 496-97 (quoting Haroco, Inc. v. 
American Nat 7. Bank & Trust Co., 747 F.2d 384, 398 (7th 
Cir.1984), affd, 473 U.S. 606, 105 S.Ct. 3291,87 L.Ed.2d 437 
(1985)). The requirement that plaintiffs be "injured in [their] 
business or property" has a "restrictive significance ... which 
helps to assure that RICO is not expanded to provide a federal 
cause of action and treble damages to every tort plaintiff." 

Maio, 221 F.3d at 483 (quoting Steele v. Hospital Corp. of 
Am., 36 F.3d 69, 70 (9th Cir.1994)) (internal quotation marks 
and citations omitted). Although it is difficult to provide a 
precise definition of an injury to business or property, the 
Third Circuit has held that physical and emotional injuries 

are insufficient, Genty v. Resolution Trust Corp., 937 F.2d 
899, 918-19 (3d Cir.1991), and has "require[d] proof of a 
concrete financial loss...." Maio, 221 F.3d at 483 (quoting  

Steele, 36 F.3d at 70). Therefore, the question presented here 

is whether plaintiff has alleged in his Amended Complaint 
facts sufficient to demonstrate that plaintiff was injured in 
his business or property as a result of defendants' alleged 
fraudulent scheme. 

Upon examination of the Amended Complaint and plaintiffs 
opposition, the Court concludes that plaintiff has failed to 
allege the type of concrete financial loss compensable as 
damage to business or property. As noted, plaintiff alleges 
that he was victimized by defendants' fraudulent scheme to 
deny holders and beneficiaries of long term disability policies 

of the benefits to which they are entitled under the policies. 
The Amended Complaint clearly states, however, that while 
defendants initially terminated plaintiffs claim for long term 
benefits on October 23, 2001, they subsequently reinstated 
his benefits retroactive to October 23, 2001, with interest 
and attorney's fees. In light of these facts, plaintiff did not 
ultimately suffer the harm that the alleged fraudulent scheme 
is designed to inflict, i.e., the denial of long term disability 
benefits. Instead, plaintiff had been made whole prior to 
his assertion of the various RICO claims in his Amended 
Complaint. Therefore, it appears that after being made whole 

in satisfaction of his state law causes of action preempted by 
ERISA, plaintiff sought a second bite at the apple by asserting 
RICO claims and raising the specter of treble damages. 

*5 The RICO counts of the Amended Complaint (counts I—
IV) fail to allege any facts indicating that plaintiff was harmed 

or injured due to defendants' alleged conduct aside from 
repeating the conclusory allegation that "plaintiff has suffered 
and will continue to suffer substantial injury to his property 
and person." Compl. IMF 45, 48, 52, 55. First, the Court 
notes that any injury to plaintiffs person is not compensable 
under RICO. Genty, 937 F.2d at 918-19. Second, plaintiff has 
alleged no facts indicating in what respect his property was 
injured by the alleged scheme. Camiolo v. State Farm Fire 
and Casualty Co., 334 F.3d 345, 365 n. 14 (3d Cir.2003). 

In plaintiffs response brief he posits several claimed injuries 

to business or property which are not stated in the Amended 
Complaint. First, plaintiff maintains, without citation or 
explanation, that "[o]ne's financial security is clearly a 
property right." However, an injury to one's financial security, 
presumably by the temporary deprivation of funds later paid 
with interest, is not a "concrete financial loss" but rather the 
type of "intangible property interest" which the Third Circuit 
has found not to be compensable under RICO. Maio, 221 F.3d 
at 483 (collecting cases). 
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Next, plaintiff claims that as a result of being deprived 
of disability benefits for a year he "was forced to borrow 
funds to maintain himself and his children during that 
time, lost valuable medical benefits, deferred purchases and 
continues to be dependent upon First Unum's rigged system 
of claim administration." Plaintiffs Brief ("Pls.Br.") at 20. 
The Court is not persuaded that such allegations are sufficient 
to demonstrate an injury to business or property. Whether 
or not plaintiff had to borrow funds to support himself 
and his children, he was ultimately reimbursed those funds, 
with interest, by the defendant, and thus, did not suffer a 

financial loss as a result. Plaintiffs vague and conclusory 
assertion that he was damaged because he deferred purchases 
and lost medical benefits are wholly insufficient to establish 
a compensable injury to business or property. Plaintiffs 
claim that he will suffer damage based on his continued 
dependence on First Unum's system of claim administration 
is also insufficient as it is clearly premised on alleged future 
damages which plaintiff has not yet suffered. See Maio, 221 
F.3d at 495-96 (holding that to permit "RICO claims based 
on allegations of monetary loss proved solely by reference 
to ... coercive internal policies and practices which inevitably 

will affect the quality of care [plaintiffs] will receive in the 
future, ... would ... expand[ ] the concept of RICO injury 
beyond the boundaries of reason"). 

Lastly, plaintiff argues that this Court should ignore the fact 
that First Unum paid plaintiffs long term disability benefits 

prior to his asserting the instant RICO claims, stating that: 
"[i]f a criminal could moot out prosecution by returning the 
money after he has been caught and prior to arraignment, then 
sentencing and restitution could never be imposed." Pls. Br. at 
20. Put another way, plaintiff appears to argue that defendant 
should not be permitted to continue to engage in and profit 
from their alleged fraudulent scheme because defendants 
ultimately reinstated plaintiffs long term disability benefits, 
and thus, plaintiff did not ultimately suffer injury to his 
business or property. In considering whether a plaintiff who 
had been indirectly injured had standing under RICO, the 

Supreme Court rejected a similar argument, stating that "the 
need to grapple with these problems is simply unjustified 
by the general interest in deterring injurious conduct since 
directly injured victims can generally be counted on to 
vindicate the law as private attorneys general, without any of 
the problems attendant upon suits by plaintiffs injured more 
remotely." Holmes, 503 U.S. at 269-70. Similarly, the interest 
in deterring defendants' alleged conduct does not provide a 
basis to proceed where the language of the complaint, taken  

as true, does not include sufficient allegations of an injury 

under the RICO statute given that the societal interest in 
preventing such conduct will be protected by other victims of 
the alleged scheme who have suffered a compensable injury 

under RIC0.4 

*6 Therefore, the Court concludes that the plaintiff has 
failed to allege an injury to his business or property sufficient 
to establish standing under the federal or New Jersey RICO 

statutes.5 

C. Pleading with Particularity pursuant to Fed.R.Civ.P. 

9(b) 
Even assuming, arguendo, that plaintiffs allegations were 

sufficient to confer standing, dismissal of plaintiff s RICO 
claims is nevertheless appropriate under Fed.R.Civ.P. 12(b) 
(6) and 9(b). Plaintiff alleges violations of subsections (c) 
and (d) of the civil RICO statute against all defendants. 
Section 1962(c) provides that it is "unlawful for any person 
employed by or associated with any enterprise engaged 
in, or the activities of which affect, interstate or foreign 
commerce, to conduct or participate, directly or indirectly, in 
the conduct of such enterprise's affairs through a pattern of 
racketeering." Subsection (d) of 1962 prohibits "conspir[ing] 
to violate any of the provisions" of subsection (c). To plead 

a violation of subsection (c), and thus, survive defendants' 
Rule 12(b)(6) motion, plaintiff must sufficiently allege: "(1) 
the existence of an enterprise affecting interstate commerce; 
(2) that the defendant[s] w[ere] employed by or associated 
with the enterprise; (3) that the defendant[s] participated, 
either directly or indirectly, in the conduct or affairs of the 
enterprise; and (4) that the defendant[s] participated through 
a pattern of racketeering activity that included at least two 
racketeering acts."Annulli v. Panikkar, 200 F.3d 189, 199 (3d 

Cir.1999); accord Sedima, 473 U.S. at 496. Section 1961(1) 
provides an exhaustive list of predicate acts constituting 

racketeering activity .6  Sedima, 473 U.S. at 496 n. 14; Annulli, 
200 F.3d at 199; Poling, 99 F.Supp.2d at 508. 

Here, plaintiff alleges that defendants committed predicate 
acts of mail and wire fraud. To plead mail or wire fraud, 
plaintiff must allege: "1) the existence of a scheme to defraud, 
2) the use of the mails or wires in furtherance of the fraudulent 
scheme, and 3) culpable participation by the defendants." 
Emcore, 102 F.Supp.2d at 245 (footnote omitted) (citing 

U.S. v. Hannigan, 27 F.3d 890, 892 (3d Cir.1994); U.S. v. 
Pearlstein, 576 F.2d 531, 534 (3d Cir.1978)). Allegations of 
mail and wire fraud are subject to the heightened pleading 
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standards of Fed.R.Civ.P. 9(b).7  Rule 9(b) of the Federal 

Rules of Civil Procedure requires that [i]n all averments 
of fraud or mistake, the circumstances constituting fraud 
or mistake shall be stated with particularity." Fed.R.Civ.P. 

9(b).8  The purpose of the heightened pleading requirement 
is to "give[ ] defendants notice of the claims against them, 

provide[ ] an increased measure of protection for their 
reputations, and reduce[ ] the number of frivolous suits 
brought solely to extract settlements." In re Burlington Coat 
Factory Sec. Litig., 114 F.3d 1410, 1418 (3d Cir.1997). 
Although the Third Circuit has warned that "focusing 
exclusively on [Rule 9(b)'s] particularity language is too 
narrow an approach and fails to take account of the general 
simplicity and flexibility contemplated by the rules[,]" 
Rule 9(b) nevertheless "requires plaintiffs to plead with 

particularity the 'circumstance' of the alleged fraud in order to 
place the defendants on notice of the precise misconduct with 

which they are charged, and to safeguard defendants against 
spurious charges of immoral and fraudulent behavior." Seville 
Indus. Mach. Corp. v. Southmost Mach. Corp., 742 F.2d 786, 
791 (3d Cir.1984) (quotations omitted), cert. denied, 469 U.S. 
1211, 105 S.Ct. 1179, 84 L.Ed.2d 327 (1985). Plaintiffs may 
not rest upon vague or conclusory allegations of fraud. In re 
Burlington Coat Factory, 114 F.3d at 1418. Similarly, general 
allegations of fraud against multiple defendants "without 
informing each defendant as to the specific fraudulent acts 
he or she is alleged to have committed do not satisfy Rule 
9(b)." Poling, 99 F.Supp.2d at 508 (citing Mayor and Council 
of Borough of Rockaway v. Klockner & Klockner, 811 F.Supp. 
1039, 1060 (D.N.J.1993)). Rather, plaintiffs must "plead the 
specific conduct alleged to be fraudulent along with the 'date, 
place and time' that the alleged fraud occurred or use some 

'alternative means of injecting precision and some measure 
of substantiation into their allegations of fraud.' "Id. (quoting 
Seville, 742 F.2d at 791). 

*7 Here, the plaintiff has failed to plead the circumstances 

of the alleged scheme to defraud with particularity. As noted, 
plaintiff alleges that the various defendants engaged in a 
scheme to defraud holders and beneficiaries of long term 
disability policies of their benefits under the policies. In 
describing the alleged fraudulent scheme plaintiff generally 
alleges, without differentiation, that the defendants: (1) 

offered bonuses and other employment benefits to employees 
based upon the number long term disability claims denied, 
(2) caused non-medical claims personnel to make medical 
determinations on long term disability claims, (3) pressured 
its in house physicians to "rubber stamp" denials of claims by 
non-medical claims personnel by causing physician's salary,  

bonuses and promotional opportunities to be based upon 

the number of claims denied, and (4) organized roundtable 
meetings for the purpose of denying claims of otherwise 
eligible long term disability claimants. Compl. II 42. Plaintiff 
further asserts that defendants Baird—Stoddard and Smith 
contacted him various times by phone and letter between June 
2001 and June 2002, with regard to his claim for benefits 
and subsequent appeals, and that these communications were 
made in furtherance of the scheme to defraud. Id. If 43. 

An examination of plaintiffs allegations regarding the alleged 
scheme to defraud reveals that plaintiff has failed to offer 

the "measure of substantiation" contemplated by the court 
in Seville . 742 F.2d at 791. As noted, plaintiff fails to 
differentiate between any of the defendants in describing their 
alleged fraudulent conduct. Instead, plaintiff merely refers 
to defendants, the corporation and individual defendants 
alike, as a single entity in describing their design and 
perpetuation of the fraud. Thus, plaintiff fails to allege which 
specific fraudulent acts the particular defendants are alleged 
to have engaged in. For example, according to plaintiffs 
allegations, defendant Chandler, the Chairman, President and 
CEO of UnumProvident was equally involved in the alleged 

fraudulent conduct as defendant Baird—Stoddard, a customer 
care specialist. Moreover, plaintiff does not provide any detail 
regarding the dates when the alleged fraudulent acts occurred. 
The only allegations which are stated with any degree of 
particularity, taken as true, simply show the denial of plaintiff 
s claim for benefits and do not in any way indicate that the 

denial was the result of fraud. Lastly, plaintiff refers to various 
communications which allegedly constitute acts of mail and 
wire fraud but plaintiff fails to state with any specificity how 
these communications contributed to or furthered the alleged 

scheme. See Warden v. McLelland, 288 F.3d 105, 114 (3d 
Cir.2002). 

Similarly, plaintiff has failed to allege with any specificity 
the alleged conspiracy to defraud plaintiff, stating only that 
"[d]efendants have conspired to violate 18 U.S.C. § 1962(c)" 
and that plaintiff has suffered injury as a result. Compl. ¶ 48; 
accord Compl. ¶ 55 (making identical allegation regarding 
State RICO conspiracy). 

*8 Accordingly, defendants' motion is granted and plaintiffs 
RICO claims stated in counts one through four are dismissed. 

D. Leave to Amend 
The Federal Rules of Civil Procedure provide that a party 

may amend his pleading once before a responsive pleading is 
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served, or thereafter upon leave of court or on consent from 
his adversary. Fed.R.Civ.P. 15(a). The rule states that "leave 
should be freely given when justice so provides." Id. The 
Third Circuit has adopted a particularly liberal approach to 
the amendment of pleadings to ensure that "a particular claim 

will be decided on the merits rather than on technicalities." 
Dole Arco Chemical Co., 921 F.2d 484,486-87 (3d Cir.1990) 
(citing 6 C. Wright, A. Miller & M. Kane, Federal Practice 
and Procedure: Civil 2d § 1471 (West 1990)). Leave should 
be granted absent a showing of "undue delay, bad faith or 
dilatory motive on the part of the movant, repeated failure to 
cure deficiencies by amendments previously allowed, undue 
prejudice to the opposing party by virtue of the allowance 
of the amendment, futility of amendment, etc." Foman v. 
Davis, 371 U.S. 178, 182,83 S.Ct. 227,9 L.Ed.2d 222(1962); 
accord Oran, 226 F.3d at 291; Hey! & Patterson Ina, Inc. 
v. FD. Rich Housing of the Virgin Islands, Inc., 663 F.2d 
419, 425 (3d Cir.1981), cert, denied sub nom., F .D. Rich 
Housing of the Virgin Islands v. Government of the Virgin 
Islands, 455 U.S. 1018, 102 S.Ct. 1714, 72 L.Ed.2d 136 
(1982). The Third Circuit has emphasized that "prejudice to 
the non-moving party is the touchstone for the denial of an 
amendment." Bechtel v. Robinson, 886 F.2d 644, 652 (3d 
Cir.1989) (citations omitted). "In the absence of substantial 
or undue prejudice, denial must be grounded in bad faith or 
dilatory motives, truly undue or unexplained delay, repeated 
failure to cure deficiency, or futility of amendment." Hey!, 
663 F.2d at 425 (citing Foman, 371 U.S. at 182); accord 
Bechtel, 886 F.2d at 652-53; Gasoline Sales, Inc. v. Aero Oil 
Co., 39 F.3d 70, 74 (3d Cir.1994); Caldwell v. KFC Corp., 
958 F.Supp. 962, 966 (D.N.J.1997); Oquendo v. Bettcher 
Indus., Inc., 939 F.Supp. 357, 360-61 (D.N.J.), aff'd, 118 F.3d 
I 577(3d Cir.1996). 

Not Reported in F.Supp.2d, 2003 WL 25713970 

amendment. The request for discovery at this stage is an 

unusual one. Plaintiff has cited no case, and this Court's 
research has uncovered none, in which a plaintiff was 
permitted to engage in discovery to aid in the drafting of an 
Amended Complaint. Indeed, one of the purposes of Rule 
12(b)(6) and Rule 9(b) is to determine if plaintiff has made 
sufficient allegations to require the defendant to endure the 
burden and expense of the discovery process. Accordingly, 
the Court will deny plaintiffs request for discovery. 

Defendants contend that leave to amend should be denied 
because any attempt at amendment would be futile. 

Considering the basis for the instant dismissal, the Court 
cannot conclude at this stage that any amendment would 
necessarily be futile. While it is unlikely that plaintiff will 
be able to readily cure the noted standing deficiency in a 
manner consistent with Fed.R.Civ.P. 11, see Maio, 221 F.3d 
at 500 n. 19, the Court cannot fully consider the futility of any 
amendment without examining plaintiffs proposed Second 
Amended Complaint. 

*9 Accordingly, the Court will permit plaintiff to file a 
motion for leave to file a Second Amended Complaint within 

twenty days of the date of this Order.9 

IV. CONCLUSION 
For the reasons discussed above, defendants' motion to 
dismiss the Amended Complaint is granted. An appropriate 
form of order is filed herewith. 

All Citations 

Plaintiffs have requested leave to file a Second Amended 
Complaint and limited discovery to aid in drafting the 

Footnotes 

1	 In setting forth their statement of facts the defendants rely upon the affidavit of Karen Connolly and accompanying exhibits 
which they have submitted in support of the instant motion. Defendants refer to the Connolly affidavit and exhibits as 
the "administrative record" and maintain that they may be considered at this stage without converting the instant motion 
to one for summary judgment. Moreover, defendants maintain, without citation, that the affidavit and exhibits must be 
considered because "[On order to fairly adjudicate the issue raised by this motion, the specific predicate acts alleged in the 
first amended complaint, as well as their documentary support, cannot be viewed in a vacuum." Defendants' Brief at 3 n. 3. 
To the extent that defendants have provided copies of letters or other documents specifically referenced and relied upon 
in the pleadings the Court may consider them without converting the instant motion into a motion for summary judgment. 
Pryor v. National Collegiate Athletic Ass'n., 288 F.3d 548, 560 (3d Cir.2002); Poling v. K. Hovnanian Enterprises, 99 
F.Supp.2d 502, 507 (D.N.J.2000) (citing Pension Benefit Guar. Corp. v. White Consol. Ind., 998 F.2d 1192, 1196 (3d 
Cir.1993), cert. denied, 510 U.S. 1042, 114 S.Ct. 687, 126 L.Ed.2d 655 (1994)). However, the Court will not consider the 
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Connolly affidavit or any additional evidence submitted by the defendants. See id. Similarly, the Court will not consider 
the declaration of Linda Nee and the certification of Charles J. Marotta, M.D., submitted by plaintiff in response. 

2 Defendants also argue that plaintiffs state RICO claims are preempted by ERISA. This argument, however, was raised 
only in defendants' reply brief, and thus, plaintiff was not afforded an opportunity to respond. Accordingly, the Court will 
not consider this argument. 

3 18 U.S.C. § 1964(c) provides, in pertinent part, that "[a]ny person injured in his business or property by reason of a 
violation of section 1962 of this chapter may sue therefor in any appropriate United States district court and shall recover 
threefold the damages he sustains and the costs of the suit, including a reasonable attorney's fee." The New Jersey RICO 
statute provides, in pertinent part, "any person damaged in his business or property by reason of a violation of [N.J. Stat. 
Ann. § ] 2C:41-2 may sue therefor in any appropriate court and shall recover threefold any damages he sustains and 
the cost of the suit, including reasonable attorney's fee, costs of investigation and litigation." 

4 The Court notes that it does not hold that an alleged violator of RICO may at any time avoid liability under RICO for treble 
damages by paying single damages to the alleged victim. In the instant case, however, the Court places great weight 
on the fact that plaintiff only asserted his RICO claims after having been made whole for the claimed denial of benefits. 
Thus, the Amended Complaint, on its face, reveals that plaintiff suffered only a temporary deprivation of funds. 

5 Because the federal and state RICO statutes are virtually identical with regard to standing, this analysis applies equally 
to federal and state RICO claims. See Emcore Corp. v. PricewaterhouseCoopers, LLP, 102 F.Supp.2d 237, 243 
(D.N.J.2000) (citing Callahan v. A.E. V., Inc., 182 F.3d 237, 260 (3d Cir.1999); Interchange State Bank v. Veglia, 286 
N.J.Super. 164, 177-78, 668 A.2d 465 (App.Div.1995), certif. denied, 144 N.J. 377, 676 A.2d 1092 (1996)). 

6 The New Jersey RICO statute incorporates by reference the federal list of racketeering activities. N.J. Stat. Ann. § 2C:41-
1(2). 

7 Rule 4:5-8(a) of the New Jersey Rules of Court employs a similar heightened pleading standard for state law fraud claims: 
"[I]n all allegations of misrepresentation, fraud, mistake, breach of trust, willful default or undue influence, particulars of 
the wrong, with dates and items if necessary, shall be stated insofar as practicable. Malice, intent, knowledge, and other 
condition of mind of a person may be alleged generally." 

8 Rule 9(b) further provides that "Malice, intent, knowledge, and other condition of mind of a person may be averred 
generally." 

9 Such motion shall include plaintiffs proposed Second Amended Complaint. 

End of Document © 2021 Thomson Reuters. No claim to original U.S. 
Government Works. 
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Motion for Summary Judgment 

WILLIAMS, J. 

I. Background 

*1 Peter C. Harvey, Attorney General Of the State of New 
Jersey and Reni Erdos, Director of the New Jersey Division 
of Consumer Affairs (hereinafter "Plaintiffs") filed an action 
against Nissan North America, Inc., et al. (hereinafter 
"Defendant") for violations of the New Jersey Consumer 
Fraud Act relating to theft of Xenon headlights. Defendant 
now moves for summary judgment. 

Defendant sells vehicles to authorized dealers who ultimately 
sell Nissan Maximas to the public. Defendant does not 
sell vehicles directly to consumers. However, Defendant 
does issue warranties and advertise Nissan vehicles. The 
warranties for the 2002 and 2003 Nissan Maxima specifically 
exclude damage from theft. Defendant marketed the 2002 

Maxima as having Xenon Headlights as standard equipment. 

Reports of theft of Xenon headlights did not begin until 
January 24, 2002. Plaintiffs indicate they have compiled over 
1,825 police reports of Xenon Headlight thefts from 2002 and 
2003 Maximas which occurred from January 2002 to present. 
The cost of reinstallation of xenon headlights is alleged to 
total approximately $1,800. During the actual or attempted 
thefts additional damage was done resulting in additional 
parts and labor costs. Moreover, customers have incurred 
other expenses such as towing fees, rental car fees, insurance 
fees, and other anti-theft devices. The sales of assemblies 
during the time period of thefts dramatically increased. 

As early as April 2002 Defendant began exploring ways 
to deter thefts and minimize any damage and repairs. At 
about the same time Defendant began communicating and 
working with representatives of the insurance industry, law 
enforcement officials and other organizations. On June 26, 
2002 Defendant's representatives attended a meeting with law 
enforcement officials from the New York City area. As a 
result of this meeting Defendant provided NYPD officials 
with xenon headlamp assemblies for "sting" operations. 
Thereafter Defendant sent several memos to the manufacturer 

of the Maxima, Nissan Motor Co., Ltd., requesting it to 
develop deterrents and repair kits. In June and July 2002 
Defendant met with representatives of the insurance industry 
to exchange ideas on how to deal with the theft problem. 
Within three months of the initial meeting, on June 26, 2002, 
Nissan Motor Co., Ltd. had produced prototypes which were 

ultimately finalized and arrangements made to have them 
distributed to dealers. 

On September 26, 2002 Defendant issued a Technical Service 
Bulletin which described the new headlamp replacement 
connector kit. This headlamp kit was developed to reduce the 
cost of replacing headlights due to theft or damage. A copy of 
all September Service Bulletins were sent to all dealers on a 
Compact Disc on October 1, 2002. Moreover, the September 
Service Bulletin was posted on a website on September 
26, 2002 which all authorized dealers could access. The 

September Service Bulletin was sent to the National Highway 
Traffic Safety Administration and other government, not-
for-profit and commercial publishers. During oral argument 
Defendant indicated that these sites were accessible by 
consumers. 

*2 By December 2002 Defendant developed and made 
available a theft deterrent kit to every authorized dealer. 
On December 1, 2002 Defendant issued a Technical Service 
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Bulletin announcing the availability and installation process 

for the "Xenon Headlamp Theft Deterrent Kit" for 2002 
and 2003 Maximas. The December Service Bulletin was 
distributed in the same fashion as the September Service 
Bulletin. 

Several weeks prior to the December Service Bulletin being 
issued an email was sent to all of Defendant's employees in 
the Consumer Affairs Department instructing them to inform 
consumers who contacted them about Xenon headlights that 
Defendant was working on the problem and that an anti-theft 
kit would be available shortly for purchase and to check with 

their local dealer for availability. A later email stated that the 
kit would be available shortly after the first of December. 

The same information was provided to the news media. 
The Star Ledger ran articles on February 2, 2003 and May 
22, 2003, discussing theft deterrent devices. On March 7, 
2003 the New York Times also ran an article referencing 
Defendant's theft deterrent kit. 

Defendant in conjunction with law enforcement developed an 
initiative in which a special securing bracket and a new parts 

marking called DataDots could be installed. This would help 
police identify stolen xenon headlights. Defendant alleges 
that after consulting with both New Jersey and New York 
law enforcement officials it was determined that publicizing 
the initiative was not a good idea. Putting the DataDots on 
as many vehicles as possible without first informing thieves 

would prevent a mad rush to steal as many of the xenon 
headlights as possible before the initiative took effect. 

Defendant undertook to pay for a substantial portion of the 
costs of installing the securing brackets and DataDots on all 
2002 and 2003 Maximas in the effected areas. Moreover, 
Defendant arranged to have a letter informing all registered 
owners of 2002 and 2003 Maximas about the initiative 
and availability of the securing brackets and DataDots. A 
conference with law enforcement and insurance industry 
representatives introduced them to the initiative and obtained 

feedback. More than fifty officials attended but notably 
the Division of Consumer Affairs' lead investigator failed 
to attend. That same day, September 26, 2003 Defendant's 
representative presented the initiative to the New York 
Attorney General. 

The initiative was launched on October 29, 2003 with a 
letter to all dealers in the area explaining the program. Each 
dealer received copies of the letter sent to the currently  

registered owners of 2002 and 2003 Maximas. Dealers 

were told to provide the letters to any customer who did 
not receive one or who was unaware of theft deterrent 
and police programs. The individual letters (approximately 
37,000) to owners were mailed on November 3, 2003. 
However, Plaintiffs allege not all customers received the 
letter. During this period approximately half of the 2002 and 
2003 Maximas registered in the area had securing brackets 
and DataDot kits installed and the rate of reported thefts 
substantially dropped. Defendant did not provide individual 
notification of the Anti-Theft Kit to owners and lessees of 
2002 and 2003 Maximas prior to the November 3, 2003 

letter. A brochure Defendant distributed at the May 21, 2003 
Newark Police Department symposium, stated that Defendant 
was aware of the theft problem and that the Anti-Theft 
Kit was a measure intended to address the theft problem. 
Plaintiff alleges that an investigator for Plaintiffs attended 
the symposium and questioned Defendant's representative as 
to whether Defendant intended to notify owners and lessees 
of the Anti-Theft Kit. Allegedly, Defendant's representative 
stated that Defendant did not intend to do so. There is no 
indication that they were told to do otherwise. 

*3 Defendant maintains a website which states that 
consumers who have questions about their vehicles should 
contact Nissan Consumer Affairs. After the introduction 
of the Anti-Theft Kit Maxima owners contacted the 
Nissan Consumer Affairs to inquire what actions Defendant 
had taken to address the xenon headlight theft problem. 

Defendant's representatives at Consumer Affairs allegedly 
stated: (1) "there are no defects in the materials 
or workmanship related to your vehicle's Xenon HID 
headlights"; (2) "that the theft of the headlight is simply a 
result of the criminal acts of others"; and (3) "NNA has not 
done a recall for these headlights ... [because] recalls are 
safety related and vandalism is not a safety issue." Plaintiff 
alleges Defendant failed to mention that the Anti-Theft Kit or 
Securing Devices were available. Consumers were allegedly 
told that the Technical Service Bulletins were not for public 
use and some consumers were supposedly given conflicting 

information as to whether xenon headlights could be replaced 
with halogen headlights. 

II. Defendant's-Movant's Position 

A. Plaintiffs Must Establish Scienter 

The granting of summery judgment is governed by the 
standard set forth in Brill v. Guardian Life Ins. Co., 142 
N.J. 520, 528-29 (1995). Based upon the facts set forth by 
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Defendant it is clear summary judgment must granted in 
Defendant's favor. Defendant argues that Plaintiffs have made 
three claims, all of which fail. Count!, alleges unconscionable 
commercial practices, Count II alleges knowing concealment 
or omissions and Count III alleges affirmative material 
misrepresentations. These allegations are in reality the 
same claim that Defendant failed to disclose information. 
Therefore, these claims are based upon an omission which 
requires Plaintiffs to demonstrate Defendant acted with intent. 
See N.J .S.A. 56:8-2, Cox v. Sears Roebuck & Co., 138 N.J. 
2, 17-18 (1994). Cases based upon an omission cannot be 
recast as an affirmative act in order to avoid stringent scienter 
requirements. Szczubelek v. Cendant Mortgage Corp., 215 
F.R.D. 107, 125-26 (D.N.J.2003). Plaintiff must demonstrate 
that Defendant "knowingly" acted with intent to deceive 
about a material fact Defendant was obligated to disclose. 
See Chattin v. Cape May Greene, Inc., 124 N.J. 520, 526 
(1991); Fenwick v. Kay American Jeep, Inc., 72 N.J 372, 
377 (1997). Defendant's conduct does not violate any specific 
rule or regulation and Plaintiffs' admit in their Appellate Brief 
that this is a case of omission. See Cox v. Sears Roebuck & 
Co., supra, 138 N.J. at 19; Fenwick v. Kay American Jeep, 
Inc., supra, 72 N.J. at 378. Therefore, Plaintiffs must establish 
scienter. 

B. Summary Judgment must be Granted as to Counts land II 
Counts I and II are both based upon omissions which 
require Plaintiffs to prove scienter. See Zorba Contractors, 
Inc. v. Housing Authority, City of Newark, 362 NJ. Super 
124, 139 (App.Div.2003). Although Plaintiffs added counts 
alleging affirmative acts in their amended complaint, such 
as charging for car parts and labor and providing conflicting 
information, this does not establish a CFA claim. There is 
nothing unconscionable about a dealer or Defendant charging 
consumers a reasonable price for after-market theft-deterrent 
devices, especially when the warranty for 2002 and 2003 
Maximas specifically excludes damage resulting from theft. 
Moreover, this court has already ruled that it will not consider 
any claim based upon design defects. Any claim based upon 
Defendant providing conflicting information to consumers is 
predicated upon a claim that Defendant had a duty to disclose 
information regarding the thefts and theft-deterrent devices. 
Therefore, these claims are all omission claims. 

*4 It is clear that Defendant did not act with scienter. The 
facts as previously discussed demonstrate that Defendant 
upon learning of the theft problem actively worked to 
remedy the problem by: I. working with law enforcement 
and insurance companies to design and distribute equipment  

which reduced repair costs, deterred theft and helped law 
enforcement; 2. announcing to the public the availability 
of the anti-theft devices through the September and 
December Service Bulletins; 3. sending information to 
dealers, posting it on web sites, sending it to law 
enforcement, insurance carriers, conveying information 
through Defendant's Consumer Affairs Department and 
multiple news stories; 4. attending conferences with law 
enforcement to discuss the resolution of the problem. 
Defendant is the only company that did anything about the 
theft problem. Plaintiffs admittedly did nothing. Therefore, it 
is clear that Defendant did not act with scienter necessary to 
impose liability. 

Furthermore, even if scienter was proven Defendant did not 
have a duty to disclose any information regarding the thefts 
or deterrent devices. No law or duty exists which requires 
a wholesale distributor who does not engage in retail sales 
to consumers to discern a regional trend of thefts and then 
issue a notice to purchasers. Whether a duty exists is a matter 
of law. Wang v. Allstate Ins. Co., 125 N.J. 2, 15 (1991). No 
such affirmative duty has been promulgated under the CFA. 
Plaintiffs admit they do not know of such a duty. Other State 
and Federal statutes specifically mandate disclosures, but 
neither the CFA nor any other statute requires disclosure of 
the type of information at issue here. See 49 US. C. §§ 32705, 
32710; 15 U.S.C. §§ 1232, 1233; N.JS.A. 56:12-34; N.J.S.A. 
56:12-62; N.JA.C. 13:45A-26A.5; 1V.J.A.C. 13:45A-26A.6; 
N.J.A. C. 13:45A-26A.8. In determining if a violation of the 
CFA has occurred other courts have emphasized the violation 
of a specific rule or regulation. See Cox v. Sears Roebuck & 
Co., supra, 138 N.J. at 19; Fenwick v. Kay American Jeep, 
Inc., supra, 72 NJ at 377. 

When there is no fiduciary duty or special relationship 
between parties, there is no affirmative duty to disclose. 
United Jersey Bank v. Kensey, 306 N.J.Super. 540 
(App.Div.1997); Lightning Lube v. Witco Corp., 4 F3d 1153, 
1185 (3d Cir.1993). Here, there is no direct relationship 
between Defendant and consumers. Local dealers and not 
Defendant sell or lease Maximas in New Jersey. In Green 
v. General Motors Corp., No. A-2831-01T-5, 2003 WL 
21730592 (N.J.App.Div. July 10,2003), cert. denied, 178 N.J. 
32 (2003), the court held that an automotive manufacturer 
did not have a special relationship or duty to disclose to 
consumers a design defect. Therefore, because Green held 
there was no duty to disclose a safety related defect there can 
be no duty to disclose information about a possible economic 
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loss such as theft by a third party. Accordingly, Counts I and 
II of Plaintiffs' complaint must be dismissed. 

C.Summary Judgment must be Granted as to Count /// 
*5 Count III is based upon Defendant allegedly 

misrepresenting to consumers that there was nothing 
Defendant could do about the thefts. This count is an obvious 
attempt to circumvent the CFA's scienter requirement. 
Plaintiffs allege that when customers called Defendant 
regarding the thefts and asked what could be done Defendant 
did not respond to the inquiry or stated "that the Xenon 
Headlamp theft situation was [1] a regional problem that was 
[2] due to the criminal conduct of others and [3] that there was 
nothing Nissan could do." All of these statements are true and 
therefore not actionable. Plaintiffs' own investigator admits 
that these statements are true. The evidence demonstrates that 
the theft of Xenon headlights is a micro-regional problem 
limited to Northern New Jersey and the New York City area. 
Plaintiffs' own investigator admitted that Defendant could do 
nothing to stop the criminal conduct of others. Defendant 
created and informed the public of the availability of the 
Anti-Theft Kit and Securing Devices. Even if the statements 
of the twelve consumers who submitted certifications on 
behalf of Plaintiffs were true, they fall short of proving 
deceptive behavior on Defendant's part. Furthermore, some 
of the consumers who submitted certifications were actually 
informed about the Anti-Theft Kit. Therefore, there were no 
misrepresentations and Count!!! of Plaintiffs' complaint must 
be dismissed. 

D. The CFA as applied by Plaintiffs would render the Act 
Unconstitutionally Vague 
Defendant argues it would be impossible for a distributor 
of automobiles to determine when and how it is required 
to notify consumers of theft trends in a specific geographic 
area and when the failure to inform the public would be 
"unconscionable." Plaintiffs' investigator admitted during 
depositions that he did not know what Defendant should have 
done to avoid violating the CFA. 

A statute is unconstitutional if it fails to provide adequate 
notice as to its scope and application. State v. Cameron, 100 
N.J. 586, 591 (1985); McConnell v. FEC, 540 US. 93, 170 
n. 64 (2003); State v. Hoffman, 149 N.J. 564, 581-82 (1997). 
Both Federal and State courts have held that a party can 
challenge a statute as applied if it does not clearly prohibit 
the conduct being attacked. State v. Cameron, supra, 100 N.J. 
at 593. A person with common intelligence must be able to  

understand what conduct is illegal. Id. at 591. Therefore, the 
statute must only be proven to be unclear in the context of 
this case. 

Here, the manner in which Plaintiffs are applying the CFA 
does not provide adequate notice to Defendant of what actions 
are offensive and what is required to be disseminated to 
the public to avoid unconscionability. This application of 
the CFA differs from other cases where regulations provide 
specific guidance concerning CFA requirements. See Cox v. 
Sears Roebuck & Co., supra, 138 N.J. at 19; Fenwick v. 
Kay American Jeep, Inc., supra, 72 N.J. at 377. Here, it 
is impossible to determine the duty imposed. Therefore, it 
is an unconscionably amorphous standard. Turf Lawnmower 
Repair, Inc. v. Bergen Record Corp., 139 N.J. 392, 414 (1995). 
There is no precedent to impose liability upon Defendant 
based upon such an amorphous duty since Defendant had no 
notice of it. 

III. Plaintiffe-Opponents' Position 

A. Standard or Review 
*6 Summary judgment is governed by the principles set 

forth in Brill v. Guardian Life Ins. Co., supra, 142 N.J. at 
528-29. See also Rule 4:46-2(c). The cases which Defendant 
relies upon for the proposition that summary judgment is 
readily granted in CFA cases are private causes of action 
and are inapposite. Furthermore, pursuant to Rule 1:6-6 the 
certifications of Edwin M Baum and James W. Blenkarn 
are certifications not based upon personal knowledge and 
cannot be used to support Defendant's summary judgment 
motion. See Celino v. General Accident Ins., 211 1V.J.Super. 
538, 544 (App.Div.1986); Sellers v. Schonfeld, 270 N.J.Super. 
424 (App.Div.1993). The newspaper articles presented by 
Defendant are inadmissible hearsay. Therefore, summary 
judgment cannot be granted at this time. 

Plaintiffs argue they have alleged three separate counts 
against Defendant. Only one of these counts (Count 
II, Knowing Omission) requires a showing of scienter. 
Defendant violated the CFA and engaged in unconscionable 
commercial practices and knowing omissions by failing to 
notify all consumers of the availability of the Anti-Theft Kit. 
The CFA is to be applied broadly to protect against consumer 
fraud, even when the merchant has acted in good faith. See 
N.J.S.A. 56:8-2; Cox v. Sears Roebuck & Co., 138 N .J. 2 
(1994); Lemelledo v. Beneficial Mgmt Corp., 150 NJ. 255, 
264 (1997). In order to prove a knowing omission a plaintiff 
must prove intent. See Miller v. American Family Publishers, 
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284 N.J.Super. 67, 75 (Ch. Div.1995); Leon v. Rite Aid, 340 
N.J. Super 462, 469 (App.Div.2001). However, intent is not 
required to be proven when there is an affirmative act such 
as a misrepresentation. Cox v. Sears Roebuck & Co., supra, 
138 N.J. at 17-18. An affirmative misrepresentation is where 
the statement is "material to the transaction and which is a 
statement of fact, found to be false, made to induce the buyer 
to make the purchase." Gennari v. Weichert Co. Realtors, 288 
N.J. Super at 535, aff'd, 148 N.J. 582 (1997). Contrary to 
Defendant's argument the same conduct can constitute more 
than one type of violation. Chattin v. Cape May Greene, Inc., 
supra, 124 N.J. at 522. Therefore, scienter is not required to be 
proven for all three claims of Plaintiffs' amended complaint. 

B. Application of the CFA to Defendant 
Plaintiffs argue that Defendant's actions or inactions 
constitute more than one violation under the CFA. An 
unconscionable commercial practice may constitute an 
affirmative act. See Miller v. American Family Publishers, 
284 N.J.Super. 67 (Ch. Div.1995). Here, Defendant's own 
story establishes that it knew of the theft problem since 
early 2002. Defendant created the Anti-Theft Kit and never 
provided consumers with individual direct notification until 
November 2003. The general statements issued prior to 
November 2003 cannot be deemed notification to the average 
consumer. The failure to provide timely notice deprived 
consumers of a remedy which could have saved them 
thousands of dollars. Plaintiffs' believe the late notification 
to consumers was to avoid a drop in sales of the earlier 
Maximas. This conduct is clearly unconscionable under the 
CFA. Therefore, there is a genuine issue of material fact as to 
Counts I and II of the complaint. 

*7 Furthermore, the CFA can apply to distributors. The CFA 
applies to anyone who uses unlawful conduct in connection 
with the advertisement or sale of a product. N.JS.A. 56:8-1; 
See Perth Amboy Iron Works, Inc. v. American Home 
Assurance Co., 226 N.J.Super 200, 209-11 (App.Div.1988). 
Therefore, it is of little consequence whether Defendant had 
direct contact with consumers. 

An affirmative duty is not required to establish a knowing 
omission violation of the CFA. Although Defendant argues 
that the existence of a legal duty is a matter of law, the legal 
determination is based upon the facts of the individual case. 
Wang v. Allstate Ins. Co., supra, 125 N.J. at 15. Defendant's 
reliance upon Green is inapposite since the dismissal of the 
CFA claim in that matter was based upon the plaintiffs failure 
to demonstrate an ascertainable loss. Green v. General Motors  

Corp., No. A-2831-01T-5, 2003 WL 21730592 (N.J.App.Div. 
July 10, 2003), cert. denied, 178 N.J. 32 (2003). In the instant 
action the Plaintiff is the State, which is not required to 
demonstrate an ascertainable loss. Cox v. Sears Roebuck & 
Co., supra, 138 N.J at 21. Actual reliance is not required to 
be demonstrated under the CFA. See Union Ink Co., Inc. v. At 
& t Corp., 352 N.JSuper 617, 646 (App.Div.2002); Talalai 
v. Cooper Pre & Rubber Co., 360 N.J Super 547, 555 (Law 
Div.2001). The other cases Defendant relies upon deal with 
common law fraud and not the CFA. See United Jersey Bank v. 
Kensey, 306 N.J Super 540 (App.Div.1997); Lightning Lube 
v. Witco Corp., supra, 4 E3d at 1185. Since an affirmative 
duty to disclose is not required to violate the CFA Defendant's 
summary judgment motion must be denied. 

C. Defendant is not entitled to summary judgment on 
Plaintiffs' knowing omission claim. 
As previously discussed a duty to disclose is not necessary 
to have a knowing omission violate the CFA. All that must 
be proven is that there was a knowing omission of material 
information with the intent others rely upon it. See Mango 
v. Pierce-Coombs, 370 N.J.Super. 239, 254 (App.Div.2004). 
Here, it is alleged Defendant failed to disclose that it 
developed an Anti-Theft Kit which could reduce the risk of 
theft to consumers. 

In Perth Amboy Iron Works, Inc. v. American Home 
Assurance Company, 226 N.JSuper 200 (App.Div.1988), 
affd 118 N.J. 249 (1990) it was determined that a 
manufacturer or distributor who actively concealed a defect in 
a product could be held liable under the CFA. Here, the theft of 
xenon headlights poses a safety risk and it is therefore proper 
for a jury to decide whether concealment of information 
about xenon headlights is a violation of the CFA. Cf Herner 
v. House Master of America, Inc., 349 1V.J.Super. 89, 196 
(App.Div.2002). If information about a safety problem is 
material so is the information about a solution to the problem. 

*8 The facts demonstrate that Defendant knew of the 
problem and a solution but failed to disclose this information. 
Defendant's argument that they disclosed the information 
does not negate an intent to deceive consumers. Courts 
have rejected the notion that disclosure to the general public 
and law enforcement is a substitute for disclosure to each 
consumer who needs the information. Leon v. Rite Aid Corp., 
supra, 340 1V.J.Super at 471. The test should be whether the 
average consumer received the information. Here, Defendant 
cannot maintain that the average consumer read the Service 
Bulletins or newspapers. Defendant waited to disclose the 
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information until all the 2003 Maximas were completely sold 
and then offered to install the Anti-Theft Kit free of charge to 
all 2002 and 2003 Maxima owners. Plaintiffs believe the 2003 
Maxima was completely sold off to reduce costs to Defendant. 
See Hundred East Credit Corp. v. Eric Schuster Corp., 212 
N.J.Super 350, 353-57 (App.Div.1986). Therefore, there is a 
dispute as to whether Defendant's disclosure was sufficient. 

D. Summary Judgment must be Denied because Defendant 
made Misrepresentations to Consumers 
Plaintiffs argue that when consumers called Defendant to 
see what could be done about the theft problem Defendant 
responded that there was nothing it could do. The literal 
truth, is not a defense to an affirmative representation which 
misleads the average consumer. Here, Defendant could do 
something, disseminate the Anti-Theft Kit. 

Defendant is incorrect that scienter is required in every case in 
which a regulation has not been violated. Although stated in a 
concurring opinion, a concurrence is not the law. See Chattin 
v. Cape May Greene, Inc., 124 N.J. 520 (1991). Moreover, 
cases following Chattin have not required that scienter be 
proven to establish an affirmative act violated the CFA. See 
Strawn v. Canuso, 140 NJ. 43, 60 (1995); Mango v. Pierce-
Coombs, supra, 370 N.J.Super at 251; Leon v. Rite Aid, supra, 
340 N.J.Super at 468. Therefore, Plaintiffs must only prove 
that the statement was deceptive to the average consumer. 
Accordingly, summary judgment must be denied because 
either the statement was deceptive or there is a disputed issue 
as to whether the statement was deceptive to the average 
consumer. 

E. The CFA is not unconstitutional as applied 
All of the cases which Defendant cites to support it's claim 
that the act is unconstitutional, as applied to the facts of this 
case, including State v. Cameron, 100 N.J. 586 (1985), do not 
support a finding of the CFA being unconstitutionally vague. 
In Cameron a heightened level of judicial scrutiny was used. 
Id. Here, the CFA only seeks civil penalties and equitable 
remedies. The issue before this court is what constitutional 
standard applies. In State v. Schad, 160 N.J. 156, 175-81 
(1999) it was determined that commercial regulations which 
do not impose criminal penalties or impede the exercise of 
any constitutional right are constitutional when they appeal 
to a basic norms or standards which are not "substantially 
incomprehensible." Here, the CFA passes this test when 
applied to Defendant's conduct. 

*9 The statement in Turf Lawnmower Repair, Inc. v. 
Bergen Record Corp., 130 N.J. 392 (1995), concerning 
unconscionability being amorphous should be interpreted to 
mean that the CFA establishes a concept of "broad business 
ethic," defined as "good faith, honesty in fact and observance 
of fair dealing." See Cox v. Sears Roebuck & Co., supra, 138 
N.J. at 17; Associates Home Equity Services, Inc. v. Troupe, 
343 N.J.Super 254,278 (App.Div.2001). Therefore, this is the 
standard to be applied. 

Furthermore, Plaintiffs cite to cases which set precedent for 
claiming conduct such as Defendant's is unconscionable. 
Finally, the fact that Plaintiffs' theory of liability is not based 
upon a violation of a regulation is irrelevant. Therefore, the 
CFA is not unconstitutional as applied and summary judgment 
must be denied. 

V. Discussion and Court's Decision 

A. The Summary Judgment Standard 
The Summary Judgment standard requires the moving party 
to establish that there is no genuine issue of material fact 
and that the moving party is entitled to judgment as a matter 
of law. R. 4:46-2; Judson v. Peoples Bank & Trust Co. of 
Westfield, 17 NJ. 73, 75 (1954); Brill v. Guardian Life Ins. Co. 
ofAmerica, 142 N.J. 520 (1995). It is then the opposing party's 
burden to submit proof that the facts are not as the moving 
party asserts. Spiotta v. Wm. H. Wilson, Inc., 72 N.J.Super 
572, 581 (App.Div.), certif. denied, 37 NJ. 229 (1962). 

In considering the evidential materials presented, this Court's 
function is to determine whether there is a genuine issue 
for trial. Id., citing Anderson v. Liberty Lobby Inc., 477 
U.S. 242, 249 (1986). If there exists a single, unavoidable 
resolution of the alleged disputed issue of fact, that issue 
should be considered insufficient to constitute a genuine issue 
of material fact for purposes of Rule 4:46-2. Id. Moreover, 
when the evidence is so one-sided that one party must prevail 
as a matter of law, the trial court should not hesitate to grant 
Summary Judgment. Id. 

The court is aware that Summary Judgment is a stringent 
remedy and should not be granted unless the pleadings, 
depositions, answers to interrogatories and admissions on 
file, together with affidavits, if any, show that there is no 
genuine issue as to any material fact challenged and that 
the moving party is entitled to judgment as a matter of law. 
Shanley & Fisher, PC. v. Sisselman, 215 N.J.Super. 200, 211 
(App.Div.1987). All inferences of doubt are drawn against 
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the moving party and in favor of the opponent of the motion. 

Judson v. Peoples Bank & Trust Co. of Westfield, supra, 17 
N.J. at 74-75.1f there is the slightest doubt as to the existence 
of a material issue of fact, the motion should be denied. 
Shanley & Fisher; PC. v. Sisselman, supra, 215 N.J.Super at 
211. 

B. Affidavits Made on Personal Knowledge 
*10 Rule 1:6-6 states in relevant part: 

If a motion is based on facts not appearing of record, or 
not judicially noticeable, the court may hear it on affidavits 
made on personal knowledge, setting forth only facts which 
are admissible in evidence to which the affiant is competent 
to testify and which may have annexed thereto certified 
copies of all papers or parts thereof referred to therein. The 
court may direct the affiant to submit to cross-examination, 
or hear the matter wholly or partly on oral testimony or 
depositions. 

Here, Plaintiffs argue that the certifications of Edwin M. 
Baum and James W. Blenkarn are not based upon personal 
knowledge. Specifically, Plaintiffs argue that the newspaper 
articles attached to Baum's certification are not sufficient 
to support the arguments that Defendant is not the only 

manufacturer with a theft problem and that it is the only 
manufacturer to work with law enforcement to thwart 
the problem. Moreover, Blenkarn's certification regarding 
distribution of the Service Bulletins is not based upon first 
hand knowledge as he does not deal with consumer issues or 

distribution of Service Bulletins. Although Plaintiffs may be 
correct, Defendant in its reply brief has submitted deposition 
testimony from individuals who have first hand knowledge. 
Defendant presents the deposition testimony of Christopher 
Albanese, Plaintiffs' lead investigator who testified that other 
manufacturers' automobiles were having xenon headlights 

stolen. Defendant also presents the deposition testimony 
of Lieutenant Kevin O'Sullivan who is a recently retired 
commander of the New York City Police Department who 
was assigned to the North Auto Larceny Unit. Lieutenant 
O'Sullivan testified that other makes and models of vehicles 

were having xenon headlights stolen and that Defendant 
was the only one communicating with the NYPD attending 
conferences and instituting the DataDots program. Three 
separate individuals who dealt with sending out the Service 
Bulletins and letters to consumers have certified that the 
statements contained in Blenkarn's certification are accurate. 

Therefore, all of the statements in the original certifications 
are now supported by people having first hand knowledge and 
therefore may be considered for purposes of this motion. 

Finally, Plaintiffs argue that the newspaper articles attached 
to Baum's certification are inadmissible evidence. Although 
the facts contained in the articles have not been established 
based upon personal knowledge, they can be used to show that 
the articles were in fact published and some information was 
disseminated to the public. The actual contents of the articles 
have already been corroborated by the deposition testimony 
of O'Sullivan and Albanese. Therefore, the court can consider 
the evidence detailed above. 

C. The Consumer Fraud Act (CFA) 
New Jersey can be proud of its comprehensive Consumer 
Fraud Law which can serve to protect the people of the 
state from unfair practices which they might unwittingly fall 
victim to. The Consumer Fraud Act, N.JS.A. 56:8-2, states in 
relevant part: 

*II The act, use or employment by any person of 
any unconscionable commercial practice, deception, fraud, 
false pretense, false promise, misrepresentation, or the 
knowing, concealment, suppression, or omission of any 
material fact with intent that others rely upon such 
concealment, suppression or omission, in connection with 
the sale or advertisement of any merchandise or real estate, 
or with the subsequent performance of such person as 
aforesaid, whether or not any person has in fact been 
misled, deceived or damaged thereby, is declared to be 
an unlawful practice; provided, however, that nothing 

herein contained shall apply to the owner or publisher 
of newspapers, magazines, publications or printed matter 
wherein such advertisement appears, or to the owner or 
operator of a radio or television station which disseminates 
such advertisement when the owner, publisher, or operator 
has no knowledge of the intent, design or purpose of the 

advertiser. 
The Consumer Fraud Act should liberally be construed in 
favor of consumers. See Barry v. Arrow Pontiac, Inc., 100 
N.J. 57, 69 (1985). It is intended to protect consumers 
even when merchants act in good faith. Cox v. Sears 
Roebuck & Company, supra, 138 N.J. at 16. There are three 
general categories of unlawful practices. They are regulation 
violations, knowing omissions and affirmative acts. Id. at 17. 
The key concern of consumer fraud is the capacity to mislead 
a consumer. Id. 

When a party violates a regulation under the act a strict 
liability standard is applied. Id. at 18 (citing Fenwick v.. Kay 
Am. Jeep, Inc., supra, 72 N.J. at 376). When the violation is an 
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omission a plaintiff must demonstrate and prove intent. Id. at 
18 (citing Chattin v. Cape May Greene, Inc., supra, 124 N.J. 
at 522 (Stein, J. concurring)); see also Fenwick v. Kay Am. 
Jeep, Inc., supra, 72 N.J. at 377. However, when the violation 
is an affirmative act intent is not required to be proven. Id. at 
17 (citing Chattin v. Cape May Greene, Inc., supra, 124 N.J. 
at 522 (Stein, J. concurring)). An unconscionable commercial 
practice, which is an affirmative act, has been described as 
an amorphous concept which is designed to establish a broad 
business ethic. Id. at 18 (quoting Kugler v. Romain, 58 N.J. 
522, 543 (1971)). The standard to be applied is a "lack of 
good faith, honesty in fact and observance of fair dealing." Id. 
(quoting Kugler v. Romain, supra, 58 NJ. at 544). 

Justice Stein's concurring opinion in Chaffin recognizes the 
fact that there is no clear way of determining when an act 
is a misrepresentation or an omission. Chattin v. Cape May 
Greene, Inc., supra, 124 N.J. at 527 (Stein, J. concurring)). 
However, he clarified the issue by stating: 

for a statement not contrary to a specific regulation to 
constitute a misrepresentation or other act of deceit in 
violation of the Act, its qualitative content must be so 
materially deceptive and its capacity to mislead so apparent 
that proof of intent is unnecessary. Whether denominated 
an affirmative statement or an omission, the distinguishing 
characteristic of a misstatement not requiring proof of 
scienter under the Act is that its inherent falsity is so 
manifest that its thoroughly unredeemable nature is itself 
the "substantial aggravating circumstance" that merits the 
Act's formidable penalties. 

*12 Id. at 527. 
Although the allegations of all of the theories of liability 
are similar that does not mean that Plaintiff cannot allege 
multiple theories of violations based upon the same facts and 
allegations. See Chattin v. Cape May Greene, Inc., supra, 
124 N.J. at 522-23. Furthermore, this court does not read 
Szczubelek v. Cendant Mortgage Corp., supra, 215 F.R.D. at 
125-26 to hold that omission cases cannot be recast under a 
theory of affirmative acts. 

Here, Plaintiffs' complain of activities that fall into two 
factual scenarios that might constitute liability under the 
Consumer Fraud Act. The first set of facts allege that 
Defendant upon creating an Anti-Theft Device had the duty 
to inform consumers directly of its availability. The second 
factual scenario is that consumers, upon calling or writing 
Defendant, were informed by Defendant that there was  

nothing Defendant could do about the thefts, when in actuality 
the Anti-Theft Kit was available. 

D. First Theory: Duty to Directly Inform Consumers 
Plaintiffs' first theory of liability is that Defendant 
upon undertaking the task of creating an Anti-Theft Kit 
had a duty to directly inform each consumer of its 
availability. This theory is characterized by Plaintiffs as 
an Unconscionable Commercial Practice, an Omission and 
knowing concealment. 

Unconscionable commercial practices are affirmative acts 
which do not require scienter to be proven. See Miller 
v. American Family Publishers, 284 N.J.Super. 67 (Ch. 
Div.1995)(citing Cox v. Sears Roebuck & Company, supra, 
138 N.J. at 17-18). The standard to be applied is "lack of 
'good faith, honesty in fact and observance of fair dealing." 
' Id. (quoting Kugler v. Romain, supra, 58 NJ. at 544). In 
order to establish an omission Plaintiffs must demonstrate 
that Defendant intentionally omitted a material fact "with 
intent that others rely upon such ... omission, in connection 
with the sale or advertisement of any merchandise or real 
estate, or with the subsequent performance of such person as 
aforesaid ..." N.J.S.A. 56:8-2; see also Cox v. Sears Roebuck 
& Company, supra, 138 N.J. at 18. Defendant argues that this 
theory as applied by Plaintiffs is unconstitutionally vague. 

Both Federal and State Constitutions ban laws found to be 
vague which fail to provide sufficient notice of their scope 
and application. State v. Cameron, supra, 100 NJ. at 591 
(citing Papachristou v. City of Jacksonville, 405 U.S. 156, 
162 (1972); US. Const., Amend. V; N.J. Const. (1947) Art. 
I, par. 1). Vague statutes create a denial of due process 
by failing to provide adequate notice and warning that an 
individual's conduct may be subject to quasi-criminal or 
criminal prosecution. State v. Hoffman, supra, 149 N.J. at 
582 (citing Screws v. United States, 325 US. 91, 101-02 
(1945)). When determining vagueness a court must consider 
the background and purpose of the law. Id. citing Village of 
Hoffman Estate v. Flipside, Hoffman Estates, 455 U.S. 489, 
498 (1982). More precision is required in criminal statutes 
than in civil statutes. Id. at 592. A "statute can be challenged 
"as applied" if the law does not with sufficient clarity prohibit 
the conduct against which it sought to be enforced." Id. at 593. 

*13 [T]he level ofjudicial scrutiny and degree of required 
clarity will depend on the purpose of the statute, the 
context in which the law is challenged, the conduct that 
is subject to its strictures, the nature of the punishment 
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that is authorized, and, finally, the potential impart of the 

statute upon activities and interests that are constitutionally 
protected. 

Id. 594. 

A law is considered vague when people of common 
intelligence are required to guess at its meaning and come 
to different conclusions as to its application. Township of 
Pennsauken v. Schad, 160 N.J. 156, 181 (1999)(citing Town 
Tobacconist v. Kimmelman, 94 N.J. 85, 118 (1983)). However, 
a law may be written with broad terms so long as it is 
controlled by basic norms or standards. Id. (citing Karins v. 
City of Atlantic City, 152 N.J. 532, 542 (1998)). Furthermore, 
a commercial regulation is only vague when the law is 
"substantially incomprehensible." Id. (quoting In re Loans 
of N.J. Property Liab. Ins. Gaur. Assin, 124 N.J. 69, 78 
(1991)). The statute must still be "amenable to some sensible 
construction" providing the ability to determine the character 
of the statute and who it applies to. Exxon Corp. v. Busbee, 

644 F2d 1030, 1033-34 (5th  Cir.1971), cert. denied, 454 US. 
932 (1981). 

Here, Defendant argues that the Consumer Fraud Act 
as applied to it by Plaintiffs regarding "unconscionable 
commercial practices" and "omissions" or "concealments" is 
unconstitutionally vague. Plaintiffs admit that the concept of 
vague laws is rooted in due process and the concept of fair 
play. This theory if couched under either "unconscionable 
commercial practices" or "omissions" is premised upon 

Defendant having a duty to inform consumers. This court 
recognizes that the act does not define "unconscionable 
commercial practice." Courts have recognized that it is an 
"amorphous concept" and defined the term to mean conduct 
of "good faith, honesty in fact and observance of fair dealing." 
Turf Lawnmower Repair, Inc. v. Bergen Record Corp., supra, 
139 N.J. at 414 (citing Meshinsky v. Nichols Yacht Sales, Inc., 
110 N.J. 464, 472 (1988)). 

In order to establish an omission Plaintiffs must demonstrate 
that Defendant intentionally omitted a material fact "with 

intent that others rely upon such ... omission, in connection 
with the sale or advertisement of any merchandise or real 
estate, or with the subsequent performance of such person as 
aforesaid ..." N.J.S.A. 56:8-2; see also Cox v. Sears Roebuck 
& Company, supra, 138 N.J. at 18. The Consumer Fraud 
Act is a commercial regulation and therefore this court must 

apply the least stringent standard when analyzing it. However 
even applying this minimal standard it is clear that the Act as  

applied with respect to Defendant's duty to inform consumers 

is unconstitutional. 

A review of this theory indicates that Plaintiffs are arguing 
that Defendant had an affirmative duty to directly disclose 
information to all purchasers and lessees of their vehicles. 
It is incomprehensible how one could glean from the term 
unconscionable commercial practice and its corresponding 
definition or the definition of omission that a party would 
have an affirmative duty to disclose information concerning 
criminal acts of third parties and advise of remedies to 
combat such acts. Moreover even if one could discern such a 

duty there is certainly no guidance as to how the disclosure 
should be accomplished. Plaintiffs rely on the case of Perth 
Amboy Iron Works, Inc. v. American Home Assurance Co., 
226 N.J.Super. 200 (App.Div.1988) for the proposition that 
defects must be revealed to each consumer. However the case 
before the courts differs from the facts in Perth Amboy where 
there were latent defects in the yacht engines. Here, there 
are no latent defects just a commodity attractive to thieves. 
In fact the thefts actually speak to the products superior 
utility for its designed purpose. Additionally, the mechanical 
problems in the Perth Amboy boats were sever, causing the 
boats structure and electrical system to be damaged by fire or 
become inherently unsound. Id. at 206. Charred beams were 
covered to hide damages, hull and decking from supporting 
infrastructure was missing just to name a few problems. This 
cannot be compared to the theft of headlights by a third party 
which would be readily apparent at the time of the theft 

therefore any customer who operated their vehicle without 
a headlight would be doing it at their own risk not due to 
defendant's concealment. 

*14 Furthermore, there are no basic norms or standards 
which would apply to determine when something must 
be disclosed to consumers who are not in contact with a 
distributor. Plaintiffs assert that Leon v. Rite Aid Corp., 340 
N.J.Super. 462 (App.Div.2001) stands for the proposition that 
if there is a problem it must be disclosed to each consumer 
involved. Even if one were to attribute the thefts to Defendant, 
the court finds that the proposition argued from the Rite Aid 
case is not applicable here. In that case, Rite Aid decided 
to overcharge certain types of customers even though they 
advertise to all customers. The two tier pricing system was 

found to possibly constitute a violation of the Consumer 
Fraud Act. It is inconceivable how the state argues that 
this translates into an obligation to individually apprise each 
consumer of a "potential" issue with their car. The court 
emphasizes the word potential because the state maintains that 
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all Nissan Maxima drivers from Sussex to Cape May Counties 
should have been advised of the problem with thefts even 
though the uncontroverted evidence proves that the thefts 
occurred in a geographically discrete area of the state. It is 
arguable that if Nissan Maxima drivers in Cape May had run 
out and unnecessarily purchased the theft deterrent device 
we would have a claim that promoting such a purchase was 
an unconscionable practice. Therefore, Plaintiffs theory of 
liability premised upon Defendant having a duty to inform 
consumers of the availability of the Anti-Theft Kit is hereby 
dismissed as being unconstitutionally vague. 

Even assuming this court found the Act constitutional as 
applied Defendant did not violate it based upon an omission 
or unconscionable commercial practice. "[W]hether a duty 
exists is a matter of law" to be decided by the court "and 
is largely a question of fairness or policy." Wang v. Allstate 
Insurance Co., supra, 125 N.J. at 15. Although there does not 
appear to be guidance under New Jersey case law for duty 
under the Consumer Fraud Act, cases dealing with fraud do 
provide guidance. In Berman v. Gurwicz, 189 N.J.Super 89 
(Ch. Div.1981). Alf d. 189 N.J.Super 49 (App.Div.), certif. 
denied, 94 N.J. 549 (1983), it was determined that when 
a claim of fraud is based upon concealment or silence a 
court should not impose a duty to disclose absent a special 
relationship between the parties or the need to make a 
previous statement true. The court in Berman determined 
that there were three categories of special relationships: (1) 
fiduciary relationships which involve principal and agent or 
attorney and client; (2) a relationship were a party expressly 
reposes a trust or confidence in the other "or [because of the] 
circumstances of the case, the nature of their dealings, or their 
position towards each other, such a trust and confidence ... is 
necessarily implied."; (3) relationships where a transaction is 
intrinsically fiduciary so that a certain degree of confidence 
and trust is necessary to protect the parties. Id. at 93-4 
(quoting 3 J. Pomeroy, A Treatise on Equity Jurisprudence 
at 552-54; see also United Jersey Bank v. Kensey, supra, 
306 N.J.Super. at 551; Wang v. Allstate Insurance Co., supra, 
125 N.J. at 15; Lightning Lube, Inc. v. Witco Corporation, 
supra, 4 F.3d at 1185. Although Defendant cites to Green 
v. General Motors Corp., No. A-2831-01T-5, 2003 WL 
21730592 (N.J.App.Div. July 10, 2003), cert. denied, 178 
N.J. 32 (2003) for the proposition that this theory applies 
to the Consumer Fraud Act, the consumer fraud claim in 
that action was dismissed because the plaintiff had failed to 
demonstrate an ascertainable loss. However, Plaintiffs in this 
matter are in actuality the State who does not have to prove 
an ascertainable loss. See Weinberg v. Sprint Corporation,  

173 N.J. 233, 237 (2002)(citing Meshinsky v. Nichols Yacht 
Sales, Inc., 110 N.J. 464, 473 (1988)). Nonetheless, the court 
will apply the standards set forth in the fraud cases regarding 
duty. Here, there is no evidence that Defendant had some 
form of special relationship with consumers. Defendant has 
no fiduciary relationship with consumers, nor is there any 
evidence of any special trust. In fact Defendant does not 
directly sell vehicles to consumers. Furthermore, there is no 
evidence that Defendant previously ever made an affirmative 
representation to consumers regarding the theft of xenon 
headlights or the availability of the Anti-Theft devices which 
would necessitate the court imposing a duty upon Defendant 
to make this information available to the public to correct such 
a statement. Moreover, N.J.S.A. 56:8-4 grants the Attorney 
General the power to promulgate rules and regulations when 
necessary to accomplish the objectives of the Act. Therefore, 
a regulation regarding dissemination of information under 
these circumstances could have been promulgated to impose 
such a duty but was not. In point of fact the Attorney 
General's office had the opportunity to suggest a method of 
dissemination at the September 26, 2003 conference but again 
did not. 

*15 Plaintiffs argue that because Defendant voluntarily 
undertook the task of creating theft deterrent devices it 
assumed a duty to directly notify consumers of its availability. 
This interpretation of the statute is antithetical to the statute's 
goal of protecting consumers and encouraging manufacturers 
to provide product enhancements. Defendant's statement that 
"no good deed goes unpunished" rings true. At oral argument 
when questioned as to whether there would be a lawsuit if 
Defendant did nothing, the Deputy Attorney General stated 
without hesitation "No." Creating an assumed dissemination 
duty, such as Plaintiffs advocate, would deter manufacturers 
and distributors from undertaking any remedial measures for 
fear of criticism and ultimately liability as to how notification 
was given. Punishing the only company who attempted to deal 
with the theft problem is inconsistent with the Act's intent of 
helping the consumers. 

Although not binding on this court, the reasoning in Sofer v. 
Nissan North America, Inc., Index No. 100678/04, slip op. 
at 2 (N.Y. Sup.Ct., N.Y. Co. April 15, 2005) is persuasive. 
The court in Sofer analyzing a factual scenario similar 
to the one we face, stated that New York law "does not 
require businesses to ascertain consumers' individual needs 
and guarantee that each consumer has all relevant information 
specific to its situation." This court likewise declines to 
expand the Consumer Fraud Act to include an affirmative 
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duty to inform consumers of all measures which might be 

taken to safeguard their car when they are not due to a design 
defect. 

Furthermore, as discussed previously in order to establish 
an omission Plaintiffs must prove intent and in order to 
establish an unconscionable commercial practice Plaintiffs 
must demonstrate Defendant did not act in good faith. 
Here, the facts, which the parties agree upon, establish that 
Defendant acted in good faith and did not intentionally omit 
information from consumers. 

Defendant informed the public of the Anti-Theft Kit 
through various means including: the December and 
September Service Bulletins which were sent to dealers and 
governmental and non-governmental agencies who publish 
them on the intemet and in paper publications; instructing 
its Consumer Affairs representatives to inform consumers 
who contact them about the Anti-Theft Kit and other efforts 
Defendant had taken; several newspaper articles which 
addressed the xenon headlight theft problem and Defendant's 
response to it, including the Anti-Theft Kit; and participating 
in open symposiums with law enforcement and insurance 

industry officials in an attempt to resolve the problem. Based 
upon these facts it is clear that Defendant did not intentionally 
conceal information from consumers. To the contrary it 
appears as though they were making substantial efforts 
to inform consumers and deal with the problem. Perhaps 
as Plaintiffs argue Defendant could have disseminated the 

information in a different manner but that does translate 
into an intent to conceal or omit. Moreover, Plaintiffs have 
failed to produce any other relevant evidence which would 
indicate Defendant intentionally omitted information from 
consumers. Plaintiffs' accusation that there was a plan to hide 
the information until all of the model year's cars were sold 
does not make sense in light of the aforementioned public 
activities undertaken by Defendant. One seeking concealment 
would not have acted so openly. Although Plaintiffs rely 
upon Hundred East Credit Corp. v. Eric Schuster Corp., 
212 IV.J.Super 350 (App.Div.1986) for the proposition 
that Defendant intended to limit disclosures until all 2003 
Maximas were sold it is a quite different situation. In Schuster 
the court found a violation of the CFA for failure to inform 
consumer that a line of computers would be discontinued 
and falsely representing that peripherals and parts would be 
available to upgrade the computer. Id. at 358. The judge 
further found that the defendant has systematically planned 
to discontinue the line upon all of the computers being 
sold, but intentionally failed to inform purchasers because it  

wanted to avoid sustaining a loss of profits. Id. at 354. Here, 

Plaintiffs have failed to establish with competent evidence 
that Defendant was systematically omitting information from 
the public. Furthermore, there is no evidence Defendant ever 
made a representation to the consumers prior to purchasing 
Maximas regarding xenon headlights and unlike Schuster the 
Defendant did make parts available that would improve their 
vehicles. Therefore, Plaintiffs' claim based upon omission 
would fail. 

*16 Moreover, the evidence demonstrates that Defendant 
acted in good faith. Defendant took reasonable steps to 

combat the theft problem and disseminated that information 
to the public through several forums. Although Defendant 
decided not to directly contact consumers, that does not 
translate into a finding of bad faith or dishonesty. Therefore, 
Defendant did not violate the act through an unconscionable 
commercial practice even given its most inclusive definition. 
Accordingly, even if this court found the Act constitutional 
as applied, Plaintiffs' claim that Defendant violated the Act 
through an unconscionable commercial practice or omission 
because it did not inform consumers of the Anti-Theft Kit 
would fail. 

E. Second Theory: Misrepresentations 
Plaintiffs' second theory of liability alleges Defendant, upon 
being contacted by consumers, informed consumers that there 
was nothing it could do about the theft of xenon headlights 
when in actuality the Anti-Theft Kit was available. A 
misrepresentation is "one which is material to the transaction 
and which is a statement of fact, found to be false, made to 

induce the buyer to make the purchase." Gennari v. Weichert 
Co. Realtors, supra, 288 N .J.Super. at 535; see also Ji v. 
Palmer 333 N.JSuper 451 (2000). A statement is material if: 

(a) a reasonable person would attach importance to its 
existence in determining a choice of action ...; or (b) the 
maker of the representation knows or has reason to know 
that its recipient regards or is likely to regard the matter as 
important in determining his choice of action, although a 

reasonable man would not so regard it. 

Ji v. Palmer, 333 N.J.Super 451, 462 (2000)(quoting 
Restatement (Second) of Torts § 538(2) (1977)). 

A party is not required to demonstrate knowledge of the 
misrepresentation, falsity or scienter. Mango v. Pierce-
Coombs, supra, 370 N.J.Super. at 251 (citing Gennari v. 
Weichert Co. Realtors, supra, 288 N.J.Super at 535, 605). 
Here, Defendant argues that the statements made when 
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contacted by the consumers who submitted the certifications 
were true; namely it could not do anything to prevent thieves 
from stealing the xenon headlights. However, even if the 
statements were "literally true, they may be actionable if 
'the overall impression [it] create [s] .. is misleading and 

deceptive ..." ' Union Ink Co., Inc. v. At & T Corp ., supra, 
352 N.J.Super at 645 (quoting Miller v. American Family 
Publishers, supra, 284 IV.J.Super at 87). A false statement 
of fact is not an essential ingredient of a plaintiffs cause of 
action based on affirmative wrongdoing. "[T]he capacity to 
mislead is the prime ingredient of deception." Leon v.. Rite 
Aid Corp., supra, 340 N.JSuper at 470 (citing Fenwick v. 
Kay American Jeep, Inc., 136 N.J.Super 114 (App.Div.1975), 
rev'd on other grounds, 72 N.J. 372 (1977)). Even though 
Plaintiffs' own investigator has admitted that the statements 
made by Defendant are true, that does not mean that an 

average person would not be misled into believing there 
were no devices available to avoid the problem. Although the 
evidence indicates that Defendant disseminated information 
regarding the thefts and Anti-Theft devices through various 
means some consumers may have been unclear as to what 
they could do to protect themselves. Plaintiffs have submitted 
twelve affidavits of consumers who allege they were misled. 
However, Defendant has submitted other evidence that some 
of these consumers were in fact aware of the Anti-Theft Kit. 
Therefore, there is an issue of material fact which necessitates 
the denial of Defendant's motion for summary judgment 

as to Plaintiffs' theory of liability based upon an alleged 
misrepresentation and that issue will proceed to a summary 
hearing. 

F. Other Theories of Liability 
*17 Plaintiffs also seem to allege Defendant charging 

consumers for the installation of the Anti-Theft Kit is an  

unconscionable commercial practice. If this were a situation 

where a design defect or malfunction of the vehicle occurred 
necessitating repair then this would be a valid claim. Instead, 
this is situation in which a third-party interfered with a 
working vehicle and stole xenon headlights thereby creating a 
possible need to install some form of crime prevention device 
dependent upon a consumer's location. The car's warranty 
specifically excludes coverage for such activity. Defendant 
created a prevention device which was needed as a result 
of a third-parties' action and there is nothing unconscionable 
about a small markup. Defendant should not be punished for 
conducting a business. Clearly, charging for a product does 

not demonstrate a lack of good faith or fair dealing. Therefore, 
Defendant is granted summary judgment as to those actions. 

Finally, Plaintiffs appear to allege Defendant failed to inform 
consumers prior to purchasing 2002 and 2003 Maximas 
that the xenon headlights were being targeted by thieves. 
However, a review of the facts viewed in the light most 
favorable to Plaintiffs does not indicate that Plaintiffs have 
supplied the court with evidence to support a claim that 
Defendant intentionally withheld this information. To the 
contrary Defendant disseminated the information, perhaps not 

to Plaintiffs satisfaction but certainly it was not withheld. 
Therefore, Defendant is granted summary judgment as to 
those actions. 

VI. Decision 
Accordingly, Defendant's motion for summary judgment is 
hereby Granted in part and Denied in part. 

All Citations 

Not Reported in A.2d, 2005 WL 1252341 

End of Document © 2021 Thomson Reuters. No claim to original U.S. 
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Opinion 

PER CURIAM. 

*1 Plaintiff Louis Perri purchased a new home in Atlantic 
City situated on a narrow peninsula bordered by Snug Harbor 
Inlet and Gardner's Basin. Following the closing, sea water 
entered his garage on two occasions and the street numerous 
times. Alleging failure to disclose a known flooding condition 
and a misrepresentation by his real estate agent that flooding 
was not something to worry about, Perri filed a complaint 
charging the builder, sellers and brokers with violations of 

the Consumer Fraud Act (CFA), common law fraud and 

conspiracy.1  N.JS.A. 56:8-1 to —20. Perri appeals from the 
trial court's entry of summary judgment in favor of defendants 

on those claims.2  We affirm because the record does not 
support either cause of action. 

Perri's property fronts North Massachusetts Avenue, which 
is a twenty-four-foot-wide public street. There is a bulkhead 
on the opposite side of the street and about forty-two feet 
from Perri's house. That bulkhead is the only structure that 
separates the street and Perri's home from Snug Harbor Inlet. 
At the rear boundary of Perri's property, which is one hundred 

feet from the lot's front line, there is another bulkhead adjacent 
to Gardner's Marina. Perri describes his property as a stone's 
throw from the inlet and on the basin. 

Perri purchased the property from CG Limited Investors, 
LLC, Delaware Valley Real Estate Holdings, LLC and 

Massachusetts Street Properties, LLC (collectively defendant 

WESTLAW © 2021 Thomson Reuters. No claim to original U.S. Government Works. 1 



ESX C 000172-20 02/08/2021 Pg 42 of 75 Trans ID: CHC202125228 

Perri v. Prestigious Homes, Inc., Not Reported in A.3d (2012) 

2012 WL 95564 

sellers). The defendant sellers owned several lots on the street; 

defendant Prestigious Home, Inc. built the houses to be sold 
by the defendant sellers. During the period construction was 
underway, Perri was interested in waterfront property with the 
capacity to keep a boat and was working with a real estate 
agent, defendant Kathleen A. Russo of defendant Prudential 
Fox & Roach Realtors. 

Russo first took Perri to this property in March 2005. At that 
point, the house was framed and roofed. By Perri's account, he 
visited the property while it was under construction about six 
times before he signed the contract of sale in August 2005 and 

another six to eight times before the closing, which took place 
in March 2006. Defendants contend the visits were much 
more frequent. 

There is some dispute about flood conditions Perri witnessed 
on his pre-purchase visits. According to defendants, during 
several visits the street in front of the house had water 
in it, was impassable or had deep puddles and debris 
obviously indicative of recent flooding. Defendants' accounts 
include descriptions of conditions requiring removal of shoes, 
jumping over puddles and parking away from the house due to 

water in the street in front of the property. According to Russo, 
Lisa Kahn, a decorator who worked with Perri and the builder, 
and Gary Lansman, the office manager for the builder who 
visited the site several times, there were also water marks in 
the garage that were visible during Perri's visits. The builder's 
supervisor recalls an occasion during construction when he 

and Perri arrived at the street and were forced to leave because 
it was impassable. 

*2 Perri, however, denies seeing any sign of flooding before 
his signing of the contract and closing. He contends that the 
day he and the builder's supervisor both drove away from the 
street because of flooding was after he purchased the house. 
Otherwise, he asserts he does not recall observing any telltale 
conditions. 

Perri admits knowing that the property was in a flood zone 

and that he would be required to obtain flood insurance. The 
contract of sale Perri signed states that use of the property may 
be limited if it is in a flood zone and that the mortgage lender 
may require flood insurance. 

Perri also knew the house was constructed in accordance 
with Federal Emergency Management Agency (FEMA) 
regulations applicable to the flood zone. The home he 
purchased, like others on the street, is built on a slab, with  

no habitable space on the ground floor and with "masonry 

construction." There is no machinery or equipment servicing 
the house at an elevation lower than 10.82 feet, and the 
structure at the ground floor includes seven permanent 
openings within one foot above the adjacent grade. These 
permanent openings are flood vents designed to allow water 
flow through the structure. The walls of the front entry leading 
to the habitable space above is tiled up to about three feet from 
the floor, and the foyer is at a higher elevation than the garage. 

The FEMA elevation certification submitted with Perri's 
application for flood insurance refers to the ten-foot base 

flood elevations, the seven flood vents, and the respective 
elevations of the mechanicals and living space in Perri's 
house. Perri does not dispute the contents. 

There is evidence, which Perri disputes, demonstrating his 
actual awareness of water entering the ground floor of the 
structure before he purchased the home. According to Kahn, 
she and Perri had discussed tiling the foyer walls to prevent 
water damage and his idea of installing a ramp or lift in the 
garage to elevate his Corvette and thereby protect it from 
water damage. Lansman also recalls Perri talking about a lift 

for the Corvette prior to closing. 

Perri denies having any conversation about flooding with 
anyone other than Russo prior to closing or having any 
concern about flooding or its impact on his Corvette before 
he moved into the house. According to Perri and the builder's 

construction supervisor, they discussed a lift for the Corvette 
after Perri owned the property. Perri also explains that he 
viewed the flood insurance as something necessary in the 
event of a rare catastrophic event and not reason for concern 
about flooding under less serious conditions. 

He claims the builder, sellers and realtors knew about the 
flooding and did not tell him. He asserts that he would not 
have purchased the property if they had. 

Perri alleges only one affirmative misrepresentation about 

flooding. It was made by Russo on one of his first visits to 
the property. The relevant questions asked at deposition and 
Perri's answers were as follows: 

*3 Q. [D]o you specifically know whether you made an 
inquiry with Kathy Russo when you were there for the first 
time in the spring of 2005, whether the bay or the three 
bodies of water or the peninsula, as you described it, could 
cause any flooding? 
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A. I'm not certain of an exact conversation concerning—I 
don't believe there was any information relayed to me that 
was something to be concerned with, that there was this 
problem of flooding that would, you know, be an issue with 
this property. 

Q. What I'm interested in, did you specifically make any 
affirmative inquiries saying hey, should I be concerned 
about flooding in light of the fact that this home that I may 

buy is located nearby the water here? 

A. And! believe! did. I'm just trying to think exactly what, 

exactly what the conversation was. I believe I did. And 
I believe I was assured that there wasn't anything to be 
concerned with. I'm just trying to give you, three years later, 
three years plus later, an exact detail of the conversation. 

Q. And what is it you believe, assuming you made some 
inquiry, Kathy Russo did, if anything, to assure you or not 
assure you? 

A. I don't believe there was something to be concerned 
with. 

Q. So you believe Kathy Russo told you there was nothing 
to be concerned with in terms of potential flooding? 

A. I believe so. 

Q. Now, out of [the] visits that you made to the property 
between August 5, 2005 and just prior to the closing on 
[March 31, 2006] with Kathy Russo being present with 
you, was there any discussion between you and Kathy 

Russo about whether the property or the street is subject to 
flooding? 

A. I don't believe there were. 

Q. At any time prior to the closing on March 31, 2006, 

was there any discussion from Neil or Gary Lansman to 
you and Ms. Russo about flooding or water coming into the 
roadway from the bay? 

A. No. 

At his deposition taken in August 2009, Perri was able to 
identify two occasions when flood water entered the garage 
and foyer—one in April and one in November 2006. 

II 

When reviewing a grant of summary judgment, this court 
applies the same standard as the trial court. Prudential Prop. 
& Cas. his. Co. v. Boylan, 307 N.J.Super. 162, 167 (App.Div.), 
certif. denied, 154 N.J. 608 (1998). In this instance, we must 
give Perri the benefit of all favorable evidence and reasonable 
inferences and determine whether defendants are entitled to 
judgment as a matter of law on these claims of common 
law and consumer fraud. Brill v. Guardian Life Ins. Co. of 
Am., 142 N.J. 520, 523, 540 (1995). If there is a question of 
disputed fact that could be reasonably resolved in Perri's favor 
and would permit him to prevail on one or both claims, we 

must reverse and remand for trial. Id. at 540. 

*4 Perri's claims of common law fraud and violation of the 
CFA are based on the same factual allegations: 1) Russo's 
alleged affirmative misrepresentation that flooding was not 
a cause for concern; 2) defendants' shared failure to disclose 

the flooding impacting the street; and 3) defendants' shared 
failure to disclose flooding of the premises. We address the 
claims based on Russo's alleged misrepresentation and the 
claims based on nondisclosure separately. 

Q. Was there any discussion between you and Kathy Russo 
during those visits between August 5, 2005 and prior to 
the closing of [March 31, 2006] about flooding or water 

encroaching from the nearby bay or inlet? 

A. No, I don't recall any conversation discussing the 
flooding as it exists. 

A 

Where a claim of common law fraud is based on affirmative 

misrepresentation, it requires proof of five elements: "a 
material misrepresentation by the defendant of a presently 
existing fact or past fact; knowledge or belief by the defendant 
of its falsity; an intent that the plaintiff rely on the statement; 
reasonable reliance by the plaintiff; and resulting damages to 
the plaintiff." Liberty Mut. Ins. Co. v. Land, 186 NJ. 163, 
175 (2006); Gennari v. Weichert Co. Realtors, 148 N.J. 582, 
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610 (1997). "Misrepresentation and reliance are the hallmarks 
of any fraud claim, and a fraud cause of action fails without 
them." Banco Popular N. Am. v. Gandi, 184 N.J. 161, 174 
(2005). 

In contrast, the CFA is violated when there is a 
"misrepresentation ... in connection with the sale or 
advertisement of ... real estate, ... whether or not any 
person has in fact been misled, deceived or damaged 
thereby.... N.J.S.A. 56:8-2. "One who makes an affirmative 
misrepresentation is liable [under the CFA] even in the 
absence of knowledge of the falsity of the misrepresentation, 
negligence, or the intent to deceive[,]" Gennari, supra, 148 
N.J. at 605, but" [t]he misrepresentation has to be one which 
is material to the transaction and which is a statement of 
fact, found to be false, made to induce the buyer to make 
the purchase.' " Id. at 607 (quoting Gennari v. Weichert Co. 
Realtors, 288 N.J.Super. 504, 535 (App.Div.1996)). 

With respect to Russo's statement, Perri cannot establish the 
most basic element of either cause of action—a statement of 
fact that is false. Viewing Perri's account of his conversation 
with Russo in the light most favorable to him, Russo said 
something that left him with the impression that he should not 
be concerned about flooding. That account does not describe 
a direct assertion of fact; at best, it indicates an idle comment 
Russo made conveying her opinion about the seriousness of 
the problem posed by flooding. See Gennari, supra, 148 NJ. 
at 607 (differentiating material misrepresentations from "idle 
comments or mere puffery"). 

We recognize that to the extent that Perri's account of Russo's 
statement implies she knew nothing giving reason for concern 
about flooding, it can be viewed as an assertion that she 
was not aware of any such facts. See Restatement (Second) 
of Torts § 525, comment e & f (1977) (discussing implied 
representations). We also understand that one who has made 
a statement that is true at the time has a duty to correct 
it if the speaker later acquires information that makes that 
statement false or misleading. Restatement, supra, § 551(2) 
(c). But there is no evidence that flood water extended beyond 
the street and the uninhabitable ground floor of the residence, 
and it is undisputed that the house on this property bordered 
by bodies of sea water was designed and built to withstand 
floodwater reaching those areas. Thus, there is nothing to 
show that the implied facts—no reason for the owner of this 
house to worry about flooding—were false or misleading. 
Without evidence that the statement was false and made to  

induce the sale, Perri cannot establish that Russo's statement 
violated the CFA or amounted to common law fraud. 

*5 With respect to common law fraud, there is an additional 
element that Perri cannot prove on this record—"reasonable 
reliance." Gennari, supra, 148 N.J. at 610. Perri admits he 
knew his house was built with no habitable space on the 
ground floor to comply with FEMA regulations, that he was 
told he would need flood insurance, and that he obtained 
flood insurance with a FEMA certificate indicating ten-foot 
flood elevations. In light of that evidence, no facffinder could 
conclude he reasonably relied on Russo's vague comment to 
dismiss any concerns he may have had about water in the 
street and ground level of the house. 

For the foregoing reasons, defendants were properly granted 
summary judgment on Perri's claims of common law fraud 
and violation of the CFA to the extent based on what Russo 
said. 

We turn to consider the law relevant to Perri's claims of 
common law fraud and violation of the CFA based on 
defendants' failure to disclose additional information about 
flooding of the property and the street abutting it. "Real estate 
brokers, agents, and salespersons representing professional 
sellers of real estate are subject to the provisions of the 
Consumer Fraud Act." Strawn v. Canuso, 140 N.J. 43, 
60 (1995). Their "knowing[ ] concealment, suppression, or 
omission of any material fact with intent that others rely upon 
such concealment, suppression or omission" is a violation of 
the CFA. IV.J.S.A. 56:8-2. Unlike liability for an affirmative 
misrepresentation, a failure to disclose is a violation of the 
CFA only if "made knowingly with the intent to deceive 
the purchasers." Chattin v. Cape May Greene, Inc., 243 
N.J.Super. 590, 602 (App.Div.1990), aff'd o.b., 124 N.J. 520 
(1991). 

Under the common law, silence can be fraudulent in 
circumstances where there is a duty to disclose. Weintraub 
v. Krobatsch, 64 NJ. 445, 455-56 (1974); see Restatement, 
supra, § 551 (stating circumstances under which liability 
for misrepresentation may be based on nondisclosure in 
connection with a contract). Our courts have imposed that 
duty where the party's role in a real estate transaction imposes 
an obligation of fair dealing. Weintraub, supra, 64 NJ. at 449; 
see Restatement, supra, § 551(2) (stating rules applicable to a 

WESTLAW © 2021 Thomson Reuters. No claim to original U.S. Government Works. 4 



ESX C 000172-20 02/08/2021 Pg 45 of 75 Trans ID: CHC202125228 

Perri v. Prestigious Homes, Inc., Not Reported in A.3d (2012) 

2012 WL 95564 

"party to a business transaction" under which there is a duty 
to disclose that may substitute for a representation of the non-
existence of the information withheld). 

The Supreme Court has noted that "a seller of real 
estate or a broker representing the seller would be liable 
for nondisclosure of on-site defective conditions if those 
conditions were known to them and unknown and not readily 
observable by the buyer." Strawn, supra, 140 N.J. at 59. 
The Court further stated that "a purchaser may establish a 
common-law claim by showing that the seller's or the broker's 
nondisclosure of material facts induced the purchaser to buy." 
Id. at 61 (relying on and discussing Tobin v. Paparone Constr 
Co., 137 N.J.Super 518, 526 (Law Div.1975), a case in which 
the seller made "representations as to the character of the 
surrounding neighborhood" and the trial court held that the 
seller's "silence" as to the planned construction of a tennis 
court on the adjacent lot "created a mistaken impression on the 
part of the purchaser which operated to induce the purchaser 
to buy" and was "a fraudulent representation"). 

*6 The common law claim the Court addressed in Strawn 

was negligence.3  The Court's subsequent decision in Gennari 
makes it clear that common law fraud requires proof in 
addition to violation of the duty to disclose—proof that the 
defendant "acted knowingly and with an intent to deceive"; 
in Gennari the Court affirmed a judgment in favor of the 
defendant realtors on a claim of common law fraud because 
their conduct was not shown to be intentional. 148 N.J. at 
610-11. 

Perri presents no argument as to how the defendant builder 
(Prestigious Homes), who neither sold nor marketed the 
property, could be held liable under the CFA or common 
law based on nondisclosure related to the sales transaction. 
Because they were not acting as professional sellers or 
realtors or involved in the sale, they were entitled to 
summary judgment for that reason alone. Even presuming that 
Perri's claims against the defendant builder are based on the 
allegation of conspiracy to commit common law fraud, there 
can be no conspiracy if there is no cause of action. Rezem 
Family Assocs., L.P. v. Borough of Millstone Council, 423 
N.J.Super 103, 122 (2011). 

In any event, this record does not support a cause of action for 
common law fraud or under the CFA based on nondisclosure. 
To establish either claim, Perri must prove that the defendants 
knowingly withheld facts that they knew were material to 
his decision to purchase the property with intent to induce 
the purchase. See Gennari, supra, 148 N.J. at 610; Strawy?, 
supra, 140 N.J. at 60. A fact is material when it is important 
to the particular buyer's decision or would be important to the 
decision of a reasonable buyer. Ji v. Palmer 333 1V.J.Super 
451,462 (App.Div.2000). 

Here, defendants knew what they saw, which was water in 
the street and the ground level of the residence. They also 
knew Perri was aware the home he was purchasing was in a 
flood zone and built with features designed to accommodate 
floodwater. A fact finder could not reasonably conclude that 
defendants were aware of flooding in the street or garage, 
and that this information would be important to a reasonable 
buyer who knew what Perri knew about the location and 
construction of the house. 

Because Perri cannot establish the essential elements of either 
cause of action, we affirm the grant of summary judgment to 
defendants on both causes of action asserted on the alleged 
nondisclosure. 

Our disposition of this appeal makes it unnecessary to address 
the following arguments presented by defendants: whether 
the flooding at issue is an on- or off-site condition; whether 
Perri's claims are barred by the New Residential Construction 
Off—Site Conditions Disclosure Act, N.J.S.A. 46:3C-1 to —12, 
and Nobrega v. Edison Glen Associates, 167 N.J. 520, 533-
35 (2001); whether the defendant builder has a viable defense 
under the New Home Warranty and Builders' Registration 
Act, N.JS.A. 46:3B-1 to —20; and whether clauses in the 

contract of sale bar Perri's claims.4 

*7 Affirmed. 

All Citations 

Not Reported in A.3d, 2012 WL 95564 

Footnotes 
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1 Perri's complaint also included charges of nuisance against the owners of properties on which bulkheads separating the 
peninsula and Snug Harbor Inlet were situated, but those claims were settled and are not at issue. 

2 Perri's notice of appeal also refers to an order denying his motion to add an additional claim, unjust enrichment, against the 
builder, sellers and realtors, which the trial court denied. His brief does not include any argument pertinent to that claim, 
and consequently we deem it abandoned. Muto v. Kemper Reinsurance Co., 189 N.J.Super. 417, 420-21 (App.Div.1983). 

3 As noted above, Perri asserts a cause of action for common law fraud, not negligence. Strawn requires disclosure of 
conditions "not readily observable" to a buyer. On these facts, no jury could find that the condition—potential flooding—
was not observable; it was apparent in the construction of the home to avoid flood damage. 

4 We note that defendants could and should have raised these issues as an alternative basis for a decision affirming the 
grants of summary judgment and without filing cross-appeals. Smith—Bozarth v. Coal. Against Rape & Abuse, Inc., 329 
N.J.Super. 238, 244 n. 1 (App.Div.2000), abrogated on other grounds in Dzwonar v. McDevitt, 177 N.J. 451 (2003). It 
is also worth noting that on appeal from a decision on summary judgment, the appendix must include a statement of 
items submitted below. 

R. 2:6-1(a)(1)(I). 

End of Document © 2021 Thomson Reuters. No claim to original U.S. 
Government Works. 
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Synopsis 
Background: Owners of horse, which allegedly died as 
result of tapeworm infestation, brought action against 
manufacturer of veterinary product for common law negligent 
misrepresentation and violation of Consumer Fraud Act 
(CFA), alleging that advertisement for product was false 

and misleading. The Superior Court, Law Division, Mercer 
County, entered summary judgment in favor of manufacturer 
but ruled that claims were not barred by Products Liability Act 
(PLA). Owners appealed, and manufacturer cross-appealed. 

Holdings: The Superior Court, Appellate Division, held that: 

advertisement stating that product would "prevent and control 
parasites every day" in horses was not false and misleading, 

manufacturer lacked any intent to deceive; 

no causal nexus was demonstrated by owners between death 
of horse and advertising; 

owner did not justifiably rely on allegedly misleading 

statement in advertisement; 

PLA did not bar CFA claim; and 

PLA did not bar negligent misrepresentation claim. 
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Opinion 

PER CURIAM. 

*1 Plaintiffs Janice Wendling and Holly Candia appeal 
from the summary judgment dismissal of their complaint 
against defendant Pfizer, Inc. for common law negligent 

misrepresentation and violation of the New Jersey Consumer 
Fraud Act (CFA), N.J.S.A. 56:8-1 to —20. These claims 
essentially allege that the advertisement for defendant's 
veterinary product, Strongid C, was false and misleading 
because it stated that it would "prevent and control parasites 
every day," but it did not prevent or control tapeworms, 
a type of parasite, that infested and eventually killed their 
horse. Defendant cross-appeals, contending the court erred as 
a matter of law in ruling that plaintiffs' claims are not barred 
by the New Jersey Products Liability Act (PLA), N.JS.A. 
2A:58C-1 to —11. We affirm in all respects. 

We consider the evidence of record in the light most favorable 
to plaintiffs. Brill v. Guardian Life Ins. Co. of Am., 142 
N.J. 520, 540, 666 A.2d 146 (1995). Wendling began raising 
and racing horses in 1977. She and her husband bought 
the Charter Acres horse farm in 1981 and by 2002, there 
were approximately twelve to eighteen horses on the farm, 
including a race-horse named "Always Special." Wendling 
and Candia, who worked at the farm as an exercise rider, each 

owned a one-half interest in "Always Special." 

On August 11, 2002, "Always Special" exhibited signs of 
colic. The horse, however, did not respond to the routine 
treatment for colic, and was immediately transferred to the 
New Bolton Center at the University of Pennsylvania School 

of Veterinary Medicine. It was euthanized the next day, 
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August 12,2002. A post-mortem examination revealed that it 

had an obstruction at the ileocecal orifice, which was infested 
with over 100 tapeworms. 

Plaintiff Wendling had no formal education or training in 
the care and treatment of horses, and instead acquired any 
knowledge from "years and years and years of taking care of 
them." She made all decisions as to what deworming products 
to use in order to prevent and treat parasites. At the time of 
the horse's death in 2002, there was no drug approved by the 
federal Food and Drug Administration (FDA) for the control 

and treatment of tapeworms in horses 1  , although there were 
such products in development. Consequently, plaintiffs were 
using a rotation of three different drugs to control parasites in 
their horses: Strongid C, a product of defendant Pfizer, Inc.; 

Panacur, a product of Hoechst Ag.2; and Zimecterin, a product 
of Farnam Companies, Inc. According to Wendling, she used 

Strongid C because "that's what the breeding farm used 
where he came from," and her veterinarian also suggested the 
product as part of a drug rotation regimen for the horses at 
the farm. 

The Pfizer print advertisement for Strongid C 2X3  shows 
a "ghosted" or fading horse and rider, accompanied by the 
following text: 

He's got strength, talent and heart. But without Strongid C 
2X, parasites could erase it all. 

*2 Your horse may look great on the outside, but 
inside parasites could be erasing his good health and 
performance potential. That's why for the past 11 years, 
the trainers and owners of millions of horses have trusted 
Strongid C 2X to prevent and control parasites every 
day. 

[ (emphasis added).] 
The label for Strongid C listed in both English and Latin 
the four specific types of parasites the drug would treat: 

For control of the following parasites in horses: 

Large Strongyles (adults): S. vulgaris, S. edentatus 

Small Strongyles (adults and 4th-stage larvae): 
Cyathostomum spp., Cylicocyclus spp., Cylicostephanus 
spp., Cylicodontophorus spp., Poteriostomum spp., 
Triodontophorus spp. 

Pinworms (adults and 4th-stage larvae): Oxyuris equi 

Ascarids (adults and 4th-stage larvae): Parascaris 
equorum. 

Notably, tapeworms are not among the parasites listed. 
Wendling read the label for Strongid C after seeing the 
advertisement, and acknowledged that there was no indication 
on the label that the product was intended for the treatment 
of tapeworms. She neither relied on the advertisement for 

information as to what parasites the product would treat nor 
believed that Strongid C would treat all types of parasites. 
Rather, it was her understanding that rotating different drugs 
was necessary because "certain worms were resistant to 
certain compounds," and that "different compounds kill 
different species." Basically, Wendling used the product 
because "[t]his is all you have." In fact, Wendling did not even 
know tapeworms posed a risk to horses until her veterinarian 
informed her in August 2002 of "Always Special's" diagnosis, 
and therefore, she did not purchase Strongid C to specifically 
target tapeworms in her horses. As noted, the horse died 
shortly after first displaying signs of colic due to a tapeworm 
infestation. 

Plaintiffs then sued Pfizer for common law negligent 
misrepresentation and statutory violation of the CFA, alleging 
that the advertisement for Strongid C was false and 
misleading because it stated that it would "prevent and 
control parasites every day," but it did not prevent or control 
tapeworms, a type of parasite. Following discovery, defendant 

moved for summary judgment.4  In granting the motion on 
the statutory claim, the judge found plaintiffs' interpretation 
of the language of the advertisement "unconventional and 
unreasonable," and their reliance thereon too attenuated 
to establish any causal connection between defendant's 

advertisement and plaintiffs' ascertainable loss, especially 
given the lack of any expert proof establishing the standard 
of care for treating tapeworms. As to the common law claim, 
the judge found the challenged statement "prevent and control 
parasites every day" to be true. 

On appeal, plaintiffs contend, as to their statutory cause of 
action, that defendant's advertising was misleading, omitted a 
material fact, and that such an affirmative misrepresentation 
and/or material omission was causally connected to the 
horse's demise. As to their common law cause of action, 
plaintiffs repeat their contention that defendant concealed a 
material fact in its advertising and thereby breached its duty 
to disclose its product may not be used for the prevention 
of tapeworms. On cross-appeal, defendant argues plaintiffs' 
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common law and statutory claims are barred by the PLA, 
which provides the exclusive remedy in all such cases. We 
reject all of these contentions. 

(I) 

*3 The CFA was enacted "to protect consumers 'by 
eliminating sharp practices and dealings in the marketing of 
merchandise and real estate.' "Lemelledo v. Beneficial Mgmt. 
Corp. of Am., 150 N .J. 255, 263, 696 A.2d 546 (1997) 
(quoting Channel Cos. v. Britton, 167 N.J.Super. 417, 418, 
400 A.2d 1221 (App.Div.1979)). It vests private citizens with 
a cause of action under defined circumstances, providing that 
"[a]ny person who suffers any ascertainable loss of moneys or 
property, real or personal, as a result of the use or employment 
by another person of any method, act, or practice declared 
unlawful under this act ... may bring an action ... in any court 
of competent jurisdiction." N.J.S.A. 56:8-19. An unlawful 
practice under the CFA is defined as: 

The act, use or employment by any person of any 
unconscionable commercial practice, deception, fraud, 
false pretense, false promise, misrepresentation, or the 
knowing, concealment, suppression, or omission of any 
material fact with intent that others rely upon such 
concealment, suppression or omission, in connection with 
the sale or advertisement of any merchandise or real estate, 
or with the subsequent performance of such person as 
aforesaid, whether or not any person has in fact been 
misled, deceived or damaged thereby.... 

[1V.J.S.A. 56:8-2.] 

To state a claim under the CFA, a plaintiff must allege: (1) 
unlawful conduct by the defendant; (2) an ascertainable loss 
on the part of the plaintiff; and (3) a causal relationship 
between the defendant's unlawful conduct and the plaintiffs 
ascertainable loss. See Cox v. Sears Roebuck & Co., 138 N.J. 
2, 24, 647 A.2d 454 (1994). In order to state a cause of action 
for consumer fraud, a plaintiff does not need to show reliance, 
and need only show proof of a causal nexus between the loss 
and the unlawful conduct, i.e., misrepresentation. Varacallo v. 
Massachusetts Mut Life Ins. Co., 332 N.J.Super. 31,43, 752 
A.2d 807 (App.Div.2000). 

In support of their statutory claim, plaintiffs point to the 
phrase in the advertisement to "prevent and control parasites 
every day" as an affirmative misrepresentation because  

Strongid C did not prevent and control tapeworms, a parasite. 
We disagree. 

As noted, an unlawful practice under the CFA includes 
"[t]he act, use or employment by any person of any ... 
misrepresentation, ... in connection with the sale or 
advertisement of any merchandise." IV.J.S.A. 56:8-2. An 
affirmative misrepresentation is" 'one which is material to the 
transaction and which is a statement of fact, found to be false, 
made to induce the buyer to make the purchase.' "Ji v. Palmer, 
333 N.J.Super. 451, 462, 755 A.2d 1221 (App.Div.2000) 
(quoting Gennari v. Weichert Co. Realtors, 288 IV.J.Super. 
504, 535, 672 A.2d 1190 (App.Div.1996), aff'd, 148 N.J. 582, 
691 A.2d 350 (1997)). An affirmative misrepresentation does 
not require a showing of knowledge of the falsity of the 
misrepresentation. Gennari v. Weichert Co. Realtors, 148 N.J. 
582, 605, 691 A.2d 350 (1997). 

*4 "To constitute consumer fraud ... the business practice 
in question must be 'misleading' and stand outside the norm 
of reasonable business practice in that it will victimize the 
average consumer...." New Jersey Citizen Action v. Schering—
Plough Corp., 367 N.J.Super. 8, 13, 842 A.2d 174 (App.Div.) 
(quoting Turf Lawnmower Repair, Inc. v. Bergen Record 
Corp., 139 N.J. 392, 416, 655 A.2d 417 (1995), cert. denied, 
516 U.S. 1066, 116 S.Ct. 752, 133 L. Ed.2d 700 (1996)) 
(alterations in original), certif denied, 178 N.J. 249 (2003). 
Courts in New Jersey have also recognized a distinction 
between misrepresentations of fact actionable under the CFA 
and mere puffery about a product that will not support relief. 
See Rodio v. Smith, 123 N.J. 345, 352, 587 A.2d 621 (1991) 
(holding that slogan "You're in good hands with Allstate," 
is nothing more than mere puffery); Schering—Plough Corp., 
supra, 367 IV.J.Super. at 13, 842 A.2d 174 (statement in 
advertising for allergy medication Claritin that "you ... can 
lead a normal nearly symptom-free life again" was not 
actionable statement of fact within the meaning of CFA). In 
Schering—Plough Corp., we upheld the trial court's dismissal 
of the plaintiffs CFA complaint for failure to state a cause of 
action, stating that: 

These statements, merely by the use of the word "you" 
and by the failure to include a disclaimer along the lines 
of "results may vary" are not transformed into a guarantee 
of universal and complete effectiveness and thus are not 
statements of fact actionable under the CFA. 

[Id. at 14, 842 A.2d 174.] 
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Here, contrary to plaintiffs' argument, the mere pluralizing 
of "parasite" in the advertisement does not reasonably imply 
a universal and complete antidote that treats effectively all 
types and species of parasites. Nor does the challenged 
phrase remotely suggest a guarantee or warranty. Rather, it 
simply denotes a category or genre of conditions that the 
drug treats, and that the drug treats more than one type of 
parasite. Nothing in the phraseology admits of an exhaustive 
list and indeed plaintiff Wendling herself admits she did not so 
construe the advertisement at the relevant time. Consequently, 
we consider the advertisement neither false nor misleading 
because it has not been shown to be incorrect. Plaintiffs offer 
no proof that Strongid C does not in fact "treat and prevent 
parasites every day"—more specifically, the four types of 

parasites explicitly listed on its label.5 

Of course, the CFA also makes unlawful the "knowing 
concealment, suppression, or omission of any material 
fact with intent that others rely upon such concealment, 
suppression or omission." IV.J .S.A. 56:8-2. The CFA 
"distinguishes between wrongs committed by affirmative 
acts and wrongs committed by a failure to act." Leon v. 
Rite Aide Corp., 340 N.J.Super 462, 469, 774 A.2d 674 
(App.Div.2001). While a consumer fraud violation consisting 
of an affirmative act does not require the element of intent and 
a plaintiff does not need to prove that the defendant intended 
to commit an unlawful act, when the alleged violation consists 
of an omission, a plaintiff must show that the defendant acted 
with knowledge. Cox, supra, 138 NJ. at 17-18, 647 A.2d 454. 
Thus, "intent is an essential element of the fraud" in the case 
of an omission. Id. at 18, 647 A.2d 454. 

*5 Just as plaintiffs here have failed to prove a false 
or misleading representation, they have similarly failed to 
establish any intent to deceive. In this regard, plaintiffs point 
only to the omission in the advertisement of any mention that 
the drug would not control tapeworms. But even assuming 
such an omission is material—a finding we decline to make 
—plaintiffs have presented no proof of any intent that others 
rely upon that omission to the end they be deceived. Indeed, 
allowing plaintiffs to prove that an omission of fact was 
intended to deceive consumers simply by citing to the omitted 
fact would effectively eliminate the statutory requirement of 
proving intent. For all these reasons then, we conclude that 
the statement in Pfizer's advertising is not actionable and was 
properly rejected as a basis for plaintiffs' CFA claim. 

We further conclude that plaintiffs also cannot demonstrate 
that any loss suffered was caused by defendant's allegedly  

misleading advertisement. To be sure, "the element of 
traditional reliance required to be pleaded and proven in a 
common law fraud or misrepresentation case, see Jewish 
qtr.] of Sussex County v. Whale, 86 NJ. 619, 624, 432 
A.2d 521 (1981), need not be proven in order to recover ... 
damages pursuant to the CFA, see Varacallo, [supra,] 332 
N.J.Superat] 43, 752 A.2d 807." Schering—Plough Corp., 
supra, 367 N.JSuper. at 15, 842 A.2d 174. Nonetheless, 
plaintiffs must "plead and prove a causal nexus between the 
alleged act of consumer fraud and the damages sustained." 
Ibid. 

Such a causal nexus is lacking here. In the first place, there 
is no proof—expert or otherwise—concerning the standard of 
care for treating tapeworms in horses, the prevalence of the 
condition, the effectiveness of different medications on the 
market in treating the condition, or whether the use of another 
drug would have prevented the death of plaintiffs' horse in 
this case. Equally lacking is any proof that had plaintiffs not 
relied on the advertisement in choosing to use Strongid C 
to prevent tapeworms in their horse, the horse would not 
have been infested and died from the tapeworm infestation. 
And, just as important, it is undisputed that Wendling did not 
purchase Strongid C to treat and prevent tapeworms in her 
horses, that she did not see any indication on the product label 
that it would treat tapeworms, and that she did not believe that 
the drug would treat all types of parasites without exception. 
Given these facts and circumstances, no causal nexus between 
Pfizer's advertising and plaintiffs' loss has been demonstrated. 

Plaintiffs next attribute error in the dismissal of their common 
law negligent misrepresentation claim, arguing that defendant 
had a duty to disclose in its advertising for Strongid C that the 
product may not be used for the prevention of tapeworms. We 
find no such duty exists as a matter of law. 

Negligent misrepresentation is "[a]n incorrect statement, 
negligently made and justifiably relied upon, [and] may be the 
basis for recovery of damages for economic loss ... sustained 
as a consequence of that reliance." H. Rosenblum, Inc. v. 
Adler 93 N.J. 324, 334, 461 A.2d 138 (1983), superceded on 
other grounds, N.J.S.A. 2A:53A-5. Thus, in order to sustain 
a cause of action based on negligent misrepresentation, the 
plaintiff must establish that the defendant negligently made an 
incorrect statement of a past or existing fact, that the plaintiff 
justifiably relied on it and that his or her reliance caused a 
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loss or injury. Kaufman v. i-Stat Corp., 165 N.J. 94, 109, 754 
A.2d 1188 (2000). See also Kuhnel v. CNA Ins. Cos., 322 
N.JSuper 568, 581, 731 A.2d 564 (App.Div.1999) (affirming 
trial court's dismissal of negligent misrepresentation claim for 
plaintiffs' failure to show detrimental reliance), certif. denied, 
163 NJ. 12, 746 A.2d 458, cert. denied, 531 U.S. 819, 121 
S.Ct. 61, 148 L. Ed.2d 27 (2000). 

*6 We have already determined that the Pfizer advertisement 
is neither incorrect, misleading, nor intentionally omits a 
material fact. But even assuming otherwise, as plaintiffs 
suggest, they have simply not demonstrated the other two 
elements of the cause of action, namely that they justifiably 
relied on the statement or that their reliance caused a loss or 
injury. 

As noted, Wendling, as caregiver to their horses, conceded 
that she did not rely on the advertisement in treating plaintiffs' 
horses for tapeworms and, in fact, did not even know that 
horses could be infested with tapeworms. Moreover, she 
read the label for the product specifically identifying the 
parasites it purported to treat; that tapeworms were not listed 
as a parasite that the product treated; and that she did not 
believe that Strongid C would treat all types of parasites. 
Furthermore, even if there were the requisite reliance, there 
has been no showing of any causal connection between 
Pfizer's product advertising and plaintiffs' loss. In other 
words, no proof has been offered that had plaintiffs not 
relied on the advertisement in their treatment of the horse's 
condition, "Always Special" would not have been infested 
with tapeworms and died from the infestation. Accordingly, 
as with plaintiffs' statutory CFA claim, the Law Division 
properly rejected plaintiffs' common law cause of action as 
wanting in supportive proof. 

Given the propriety of the summary judgment, defendant's 
assertion on its cross-appeal of yet another ground for the 
dismissal of plaintiffs' lawsuit is moot. Nevertheless, because 
it strikes a recurrent note, we proceed to address the issue 
of whether the PLA bars plaintiffs' CFA and negligent 
misrepresentation claims. 

The PLA defines a "product liability action" as "any claim 
or action brought by a claimant for harm caused by a product, 
irrespective of the theory underlying the claim, except actions 
for harm caused by breach of an express warranty." N.JS.A.  

2A:58C-1(b)(3). 1V.J.S.A. 2A:58C-2 establishes the sole 
method to prosecute a product liability action: 

A manufacturer or seller of a product shall be liable 
in a product liability action only if the claimant proves 
by a preponderance of the evidence that the product 
causing the harm was not reasonably fit, suitable or safe 
for its intended purpose because it: a. deviated from the 
design specifications, formulae, or performance standards 
of the manufacturer or from otherwise identical units 
manufactured to the same manufacturing specifications or 
formulae, or b. failed to contain adequate warnings or 
instructions, or c. was designed in a defective manner. 

The PLA subsumes common law claims of liability. Tirrell 
v. Navistar Intl, Inc., 248 1V.J.Super 390, 398, 591 A.2d 643 
(App.Div.), certif. denied, 126 NJ. 390,599 A.2d 166 (1991). 
The Tirrell court held that: 

Since a product liability action encompasses "any claim 
or action brought by a claimant for harm caused by 
a product," N.JS .A. 2A:58C-1, (emphasis added), and 
section 2 describes the sole method of proof, namely 
that recognized for strict liability claims, it is clear that 
common-law actions for negligence or breach of warranties 
(except express warranties) are subsumed within the new 
statutory cause of action, if the claimant and harm also fall 
within the definitional limitations of section 1. 

*7 [Ibid.] 
N.JS.A. 2A:58C-1(b)(1) defines "claimant" as "any person 
who brings a product liability action...." "Harm" is defined 
as "physical damage to property, other than to the product 
itself ..." N.JS.A. 2A:58C-1(b)(2). 

With this as background, defendant argues that plaintiffs' CFA 
claim is barred by the PLA because it is essentially a failure 
to warn claim, citing 1V.J.S.A. 2A:58C-1(b)(3) and N.J.S.A. 
2A:58C-2. We disagree. Plaintiffs never alleged that Strongid 
C was not reasonably fit for its intended use because it failed 
to contain adequate warnings or instructions. See Freund 
v. Cellofilm Props., Inc., 87 N.J. 229, 243, 432 A.2d 925 
(1981) (holding that an adequate warning on a product "is one 
that includes the directions, communications, and information 
essential to make the use of a product safe"). Rather, they 
alleged that they were misled by defendant's advertisement. 
Allegations of a misleading advertisement clearly fall within 
a covered practice of the CFA. As noted by the motion judge, 
there is a difference between "a PLA failure to warn claim and 
a CFA violation where a misrepresentation was relied upon 
resulting in actual damages." 
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Furthermore, the CFA itself instructs that it should be applied 
in conjunction with other statutes or common law: 

The rights, remedies and prohibitions accorded by the 

provisions of this act are hereby declared to be in addition 
to and cumulative of any other right, remedy or prohibition 
accorded by the common law or statutes of this State, 
and nothing contained herein shall be construed to deny, 
abrogate or impair any such common law or statutory right, 
remedy or prohibition. 

[N.J.S.A. 56:8-2.13.] 
The Court has noted that the language of the CFA" 'evinces 

a clear legislative intent that its provisions be applied broadly 
in order to accomplish its remedial purpose, namely, to root 
out consumer fraud.' " Perez v. Rent—A—Ctr, Inc., 186 N.J. 
188, 219, 892 A.2d 1255 (2006) (quoting Lemelledo, supra, 
150 N.J. at 264, 696 A.2d 546), cert. denied, 127 S.Ct. 984, 
166 L. Ed.2d 710 (2007). The Lemelledo Court further held: 

We are loathe to undermine the CFA's enforcement 
structure, which specifically contemplates cumulative 

remedies and private attorneys general, by carving out 
exemptions for each allegedly fraudulent practice that 
may concomitantly be regulated by another source of 
law. The presumption that the CFA applies to covered 
practices, even in the face of other existing sources of 
regulation, preserves the Legislature's determination to 
effect a broad delegation of enforcement authority to 
combat consumer fraud. 

In order to overcome the presumption that the CFA 
applies to a covered activity, a court must be satisfied ... 
that a direct and unavoidable conflict exists between 
application of the CFA and application of the other 
regulatory scheme or schemes. It must be convinced that 
the other source or sources of regulation deal specifically,  

concretely, and pervasively with the particular activity, 

implying a legislative intent not to subject parties to 
multiple regulations that, as applied, will work at cross-
purposes. We stress that the conflict must be patent and 
sharp, and must not simply constitute a mere possibility of 
incompatibility. 

*8 [Id. at 270.] 

The Lemelledo Court made clear that there is a "presumption 

that the CFA applies to covered practices, even in the face 
of other existing sources of regulation," and that in order 
to overcome this presumption, there must be a "direct and 
unavoidable conflict" between the application of the CFA 
and, in this case, application of the PLA. Ibid. For reasons 
already stated, we perceive no such conflict here. 

The same reasoning applies, of course, to plaintiffs' negligent 
misrepresentation claim. As noted, a product liability action 
encompasses "any claim or action brought by a claimant for 
harm caused by a product." N.JS.A. 2A:58C-1. Plaintiffs 
have not alleged product defect or even that Strongid C 
was not reasonably fit for its intended use because of 
inadequate warnings. N.JS.A. 2A:58C-2(b). Instead, they 
alleged that there was a misleading, false or materially 
deficient product advertisement. In other words, it was 
not the product itself that caused the harm, but allegedly 
its misleading promotion. Under the circumstances, we 
conclude that plaintiffs' negligent misrepresentation claim is 
not subsumed by the PLA. 

Affirmed. 

All Citations 

Not Reported in A.2d, 2008 WL 833549 

Footnotes 

1 All labels and advertisements for veterinary anti-parasitic drugs are subject to approval by the FDA. See 21 C.F.R. § 
500.25 and § 514.8. 

2 Hoechst Ag. developed Panacur, and in 1999 it became Aventis, and in 2004 became Sanofi—Aventis. 

3 Strongid C 2X contains the same ingredients as Strongid C, but has twice the concentration. 

4 Defendant's previous motion for summary judgment was granted by a different judge who subsequently recused herself 
due to a conflict of interest and accordingly vacated the summary judgment dismissal order of June 9, 2006. 

5 Plaintiffs point to no advertisements from competitors in the veterinary pharmaceutical industry that identify the specific 
types of parasites that the drug is intended to treat, or that provide disclaimers, other than a Quest Gel ad, which in small 
print in a footnote at the bottom of the ad recites: "If you give your adult horse QUEST 4 times a year and it suffers disease 
caused by any internal parasite species (with the exception of tapeworms and coccidia), you get 4 times your money 
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back." However, we do not consider this exception to the general practice, secreted as it is in the fine print of a footnote 
at the bottom of the ad, to be supportive of the argument plaintiffs advance. 

End of Document @ 2021 Thomson Reuters. No claim to original U.S. 
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OPINION 

PISANO, District Judge. 

*1 This matter comes before the Court upon the motion 
of Defendant, The Hartford Life and Accident Insurance 
Company ("Hartford"), to dismiss Counts II, III, and IV 
of Plaintiff, Lorraine D'Alessandro's, Complaint pursuant to 
Federal Rule of Civil Procedure 12(b)(6). For the reasons 
discussed below, Defendant's Motion to Dismiss is granted. 

I. BACKGROUND 
Prior to September 2005, Plaintiff was an employee 
of American International Group ("AIG"). (Oehlmann 
Certification ("Cert."); Compl. Count I ¶ 5.) As an AIG 
employee, she was entitled to receive long-term disability 
insurance coverage through a group policy provided by the 
Defendant. (Id.) 

Plaintiff became disabled in or around September 2005. (Id. 
7.) Because she was unable to perform her employment 

functions, Plaintiff applied for and was awarded, short-
term disability benefits from AIG. (Id.) Despite her efforts, 
Plaintiff could not return to work and she therefore applied  

for long-term disability benefits pursuant to the group policy 
provided by the Defendant. (Id. ¶ 8.) Initially, Plaintiff was 
awarded the benefits because she was disabled under the 
terms of the policy since "she was limited in her ability to 
perform the material and substantial duties of her regular 
occupation due to sickness or injury." (Id. If 6.) However, on or 
about June 17, 2008, the Defendant determined that Plaintiff 
was no longer disabled under the definition stated above and 
accordingly terminated her long-term disability benefits. (Id. 

9.) 

Pursuant to the policy's procedures, Plaintiff appealed from 
the denial of her benefits which was denied by Defendant in 
a letter dated September 29, 2008. (Id. 1 11 10, 11.) Shortly 
thereafter, Plaintiff filed a four-count Complaint against 
Defendant in the Superior Court of New Jersey, Law Division, 
Monmouth County asserting: (1) a violation of § 502(a)(1)(B) 
of the Employee Retirement Income Security Act ("ERISA"), 
29 U.S.C. § 1132(a)(1) (B); (2) a breach of contract claim; (3) 
a claim predicated on bad faith and willful misconduct of the 
Defendant; and (4) a violation of the New Jersey Consumer 
Fraud Act, N.J.S.A. 56:8-1 et seq. (Id. ¶ Count 116, Count II 

2, Count III ¶ 2, Count IV IR ¶ 2, 3.) Defendant removed the 

action to this Court on March 12, 2009 (docket entry # 1).1  On 
April 2, 2009, Defendant moved to dismiss Counts II—IV of 
the Complaint on the theory that the asserted state law causes 

of action are preempted by ERISA.2 

II. DISCUSSION 

A. Standard of Review 

Under Federal Rule of Civil Procedure 12(b)(6), a court 
may grant a motion to dismiss if the complaint fails to 
state a claim upon which relief can be granted. Refashioning 
the appropriate standard, the United States Supreme Court 
found that, "[w]hile a complaint attacked by a Rule 12(b) 
(6) motion to dismiss does not need detailed factual 
allegations, ... a plaintiffs obligation to provide the 'grounds' 
of his `entitle[ment] to relief' requires more than labels 
and conclusions, and a formulaic recitation of the elements 
of a cause of action will not do[.]" Bell Atlantic Corp. 

v. Twombly, 550 U.S. 544, 127 S.Ct. 1955, 1964-65, 167 
L.Ed.2d 929 (2007) (internal citations omitted); see also 

Baraka v. McGreevey, 481 F.3d 187, 195 (3d Cir.2007) 
(stating that standard of review for motion to dismiss does 
not require courts to accept as true "unsupported conclusions 
and unwarranted inferences" or "legal conclusion[s] couched 
as factual allegation[s]" (internal quotation marks omitted)). 
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Therefore, for a complaint to withstand a motion to dismiss 
under Federal Rule of Civil Procedure 12(b)(6), the "[f]actual 
allegations must be enough to raise a right to relief above the 
speculative level, ... on the assumption that all the allegations 
in the complaint are true (even if doubtful in fact) ...." 
Twombly, 127 S.Ct. at 1965 (internal citations and footnote 
omitted). 

B. Legal Analysis 
*2 The main issue before the Court is whether or not 

Plaintiff's state law claims are preempted by ERISA. The goal 
behind ERISA's preemption provision, set forth in 29 U.S.C. 
§ 1144(a) (ERISA § 514(a)), is to provide a uniform body of 
laws governing pension and benefit administration in order to 
reduce the administrative and financial burdens of complying 
with conflicting state and federal laws. IngersollRand Co. v. 
McClendon, 498 U.S. 133, 111 S.Ct. 478, 484, 112 L.Ed.2d 
474 (1990). Thus, ERISA § 514(a) "supersede[s] any and 
all State laws insofar as they may now or hereafter relate 
to any employee benefit plan." 29 U.S.C. § 1144(a). Under 
the preemption provision, the definition of state law includes 
"all laws, decisions, rules, regulations, or other State action 
having the effect of law, of any State." 29 U.S.C. § 1144(c) 
(1). The scope of ERISA's preemption clause is broad and the 
United States Supreme Court has stated that "a law relates 
to an employee welfare plan if it has 'a connection with or 
reference to such a plan.' "FMC Corp. v. Holliday, 498 U.S. 
52, 58, 111 S.Ct. 403, 112 L.Ed.2d 356 (1990) (quoting Shaw 
v. Delta Air Lines, 463 U.S. 85, 96-97, 103 S.Ct. 2890, 77 
L.Ed.2d 490 (1983)). 

In Count II of her Complaint, Plaintiff asserts a state law 
breach of contract claim based on Defendant's "refusal to 
pay benefits [to her], notwithstanding her continued status as 
being totally and permanently disabled." (Oehlmann Cert.; 
Compl. Count II ¶ 2.) As a result of this breach of contract, 
Plaintiff claims that she has suffered damages and will 
continue to suffer until the benefits expire under the policy. 
(Id. 11 4.) However, the Court finds that Count II must be 
dismissed because ERISA preempts the state law breach of 
contract claim since Plaintiff is essentially seeking to claim 
benefits under the long-term disability plan. See Pryzbowski 
v. U.S. Healthcare, Inc., 245 F.3d 266, 278 (3d Cir.2001) 
("suits against HMOs and insurance companies for denial of 
benefits, even when the claim is couched in terms of common 
law negligence or breach of contract, have been held to be 
preempted by § 514(a)."); Pane v. RCA Corp., 868 F.2d 
631, 635 (3d Cir.1989) (finding that ERISA preempts a state 
law breach of contract claim which has 'connection with or  

reference to' ERISA covered plan); Weinstein v. Paul Revere 
Ins. Co., 15 F.Supp.2d 552, 559 (D.N.J.1998) (finding state 
law claims are preempted by ERISA if such claims "relate to" 
an employee benefit plan covered by ERISA."). 

Similarly, Count!!!, in which Plaintiff claims that Defendant's 
decision to pay only a portion of the disability benefits was 
in bad faith, is preempted by ERISA. In Weinstein v. Paul 
Revere Ins. Co. the plaintiff asserted a bad faith denial of 
insurance claim to recover benefits and to enforce her rights 
under the plan. 15 F.Supp.2d at 559. Since the claims related 
to her rights under the plan, the district court determined that 
they were preempted by ERISA. Id. As such, in the case at 
bar, the Court finds that the Plaintiffs claims are preempted 
by ERISA because Plaintiffs claim relates to the denial of 
benefits under the Defendant's plan. Accordingly, Count III 
is also dismissed. 

*3 Finally, in Count IV, Plaintiff asserts a claim under the 
New Jersey Consumer Fraud Act ("NJCFA") on the grounds 
that 

Defendant engaged in the act, use or employment of 
unconscionable commercial practices, deception, fraud, 
false pretense, false promise, misrepresentation and the 
knowing concealment, suppression or omission of material 
fact and otherwise engaged in activities enumerated or 
described in the New Jersey Consumer Fraud Act ... in 
connection with the sale and marketing of a policy of 
insurance to the plaintiff, and to the plaintiffs employer, 
and with the subsequent performance by the defendant in 
the delivery of benefits due to the plaintiff under that policy 
of insurance. 

(Oehlmann Cert.; Compl. Count IV 112.) 

To adequately state a NJCFA claim, "a plaintiff must allege 
'three elements: (1) unlawful conduct ...; (2) an ascertainable 
loss ...; and (3) a causal relationship between the defendants' 
unlawful conduct and the plaintiffs ascertainable loss.' "Intl 
Union of Operating Eng'r Local No. 68 Welfare Fund v. 
Merck & Co., 192 N.J. 372, 389, 929 A.2d 1076 (2007) 
(quoting N.J. Citizen Action v. Schering—Plough Corp., 367 
N.J.Super. 8, 12-13, 842 A.2d 174 (App.Div.2003)). The 
Court finds that Plaintiff has failed to state a claim under 
NJCFA. First, the Court finds that Plaintiff fails to plead the 
claim with particularity under Federal Rule of Civil Procedure 
9(b) and New Jersey Court Rule 4:5-8 which require a party 
alleging fraud, to "state with particularity the circumstances 
constituting fraud." Fed. R. Civil Pro. 9(b); N.J. Ct. R. 4:5-
8 ("in all allegations of ... fraud ... particulars of the wrong, 
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with dates and items if necessary, shall be stated insofar 
as practicable.") Plaintiff merely recasts the language of 
the NJCFA into her pleading without providing any factual 
support. Furthermore, Plaintiff fails to satisfy the Twombly 
standard. Although, under Twombly, the Complaint need not 
contain detailed factual allegations, Plaintiff provides no facts 
to support her claim under the NJCFA other than baldly 
asserting that Defendant's sale and marketing of the insurance 
policy to Plaintiff and her employer violated the Act. 

Finally, the Court finds that Plaintiffs NJCFA claim is 
preempted by ERISA because the claim relates to the 
employee benefit plan since it requires reference to the policy. 
See Beye v. Horizon Blue Cross Blue Shield of NI, etal., 568 
F.Supp.2d 556, 569-70 (D.N.J.2008) (finding that an NJCFA 
claim relating to benefits owed under an ERISA covered plan 
is preempted); Wayne Surgical Ctr. v. Concentra Preferred Sys 
Inc., No. 06-928,2007 U.S. Dist. LEXIS 61137, at *22,2007 

WL 2416428 (D.N.J. Aug. 20, 2007) (finding that plaintiffs  

NJCFA cause of action was preempted because it required 
the Court to consider in detail the alleged underpayment 
of benefits under the a plan in order to properly address 
the claim). Specifically, in her Complaint Plaintiff states 
that the claim relates to the "performance by the defendant 
in the delivery of benefits due to the plaintiff under that 
policy of insurance" which would require interpretation of the 
policy. (Oehlmann Cert.; Compl. Count IV ¶ 2.) Accordingly, 
Plaintiffs NJCFA claim is dismissed. 

III. CONCLUSION 
*4 For the reasons expressed above, the Court grants 

Defendant's Motion to Dismiss Counts II, III, and IV of the 
Complaint. An appropriate order accompanies this Opinion. 

All Citations 

Not Reported in F.Supp.2d, 2009 WL 1228452 

Footnotes 

1 Plaintiff's Motion to Remand to State Court was denied in an Order dated April 29, 2009 (docket entry # 15). 

2 Defendant also argues that Plaintiffs demand for a jury trial on Count I, the ERISA violation, should be stricken. (Def.'s 

Br. p. 6). The Court agrees with Defendant because the Third Circuit has held "that no jury trial is required in suits under § 

502(a)(1) (B) by a beneficiary or participant against a trustee." Turner v. CF & / Steel Corp., 770 F.2d 43, 47 (3d Cir.1985); 

Killian v. Johnson & Johnson, No. 07-4902, 2008 U.S. Dist. LEXIS 6329, at "10, 2008 WL 320533 (D.N.J. Jan. 29, 2008). 
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Opinion 

PER CURIAM 

*1 Defendants M & B 21 Harrison Group, LLC (M & B), 

Stuart Adler and Alisa Adler appeal from two orders: (1) an 

order entered April 11, 2014 that granted summary judgment 

to plaintiff Kroner, Inc., and transferred the matter to the 
foreclosure unit as an uncontested matter, and (2) an order 

entering final judgment, dated May 15, 2015. We affirm. 

I. 

In December 2007, M & B executed a mortgage note to 

Kroner for the principal amount of $1,956,000, with monthly 

payments to commence on February 1,2008 until its maturity 
date of January 1,2009. The note was secured by a mortgage 

to Kroner; the mortgaged premises consisted of twenty-one 
residential condominium units located in Jersey City. 

A complaint in foreclosure was filed in March 2013, alleging 
that M & B defaulted on January 1, 2009 by failing to pay off 

the loan in full according to the terms of the note.' M & B filed 
a contested answer and counterclaim. Kroner filed an answer 

to the counterclaim and subsequently moved successfully 
to amend the complaint to add Stuart Adler, Alisa Adler, 

Joram Rados and Daniel Bodner2  as defendants based upon 

an Indemnity and Guaranty Agreement they executed at the 

time the note and mortgage were executed. 

Cross-motions for summary judgment were filed. By order 

dated April 11, 2014, the court granted Kroner's motion and 
denied the motion filed by M & B, Stuart Adler and Alisa 

Adler. 

In June 2014, M & B filed a Chapter 11 petition for 

bankruptcy in the United States Bankruptcy Court for the 
Eastern District of New York. See 11 U.S.C.A. § 301. In 

September 2014, M & B filed a complaint in the bankruptcy 

action against Kroner, Daniel Bodner, Hagit Bodner and 

Rados. The complaint alleged various forms of misconduct 
by the Bodners and Rados, including fraud and breaches 

of fiduciary duties, and sought the equitable subordination 
of the debt to Kroner and the claims made by Rados and 

Daniel Bodner, the recharacterization of the debt as a capital 

contribution by Daniel Bodner in M & B, and compensatory 

and punitive damages. In December 2014, M & B's case was 

dismissed with prejudice with the consent of M & B. 

The Chancery Division entered final judgment in May 

2015 against M & B, 275 Harrison Avenue Condominium 

Association, Stuart Adler, Alisa Adler, Rados and Daniel 
Bodner for the sum of $1,300,173.41 plus interest and taxed 

costs, and a counsel fee of $7500. The order further directed 
that the mortgaged premises be sold at a sheriffs sale to satisfy 

the sum due. Defendants moved unsuccessfully to vacate the 

judgment. 
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The sheriff's sale occurred on September 24, 2015. Kroner 

was the successful bidder, buying the property for $441,000. 

*2 On appeal, defendants argue summary judgment should 
not have been entered against them as there were genuine 
issues of fact and law. They argue further that the trial court 
failed to make the requisite findings of fact required by 
Rule 1:7-4 and that, therefore, the final judgment must be 
vacated and the matter remanded to the trial court. We are not 
persuaded by these arguments. 

In reviewing a summary judgment decision, we consider the 
evidence "in a light most favorable to the non-moving party," 
and determine "if there is a genuine issue as to any material 
fact or whether the moving party is entitled to judgment 

as a matter of law." Rowe v. Maze! Thirty, LLC, 209 N.J. 
35, 38, 41(2012) (citing Brill v. Guardian Life Ins. Co. of 
Am., 142 NJ. 520, 529 (1995)). We need not accept the trial 
court's conclusions of law, which we review de novo. Davis 

v. Devereux Found., 209 N.J. 269, 286 (2012).3 

To defeat a motion for summary judgment, the opponent must 
"'come forward with evidence' that creates a genuine issue of 
material fact." Horizon Blue Cross Blue Shield ofN.J. v. State, 
425 N.J. Super. 1, 32 (App. Div.) (quoting Brill, supra, 142 
NJ. at 529), certif. denied, 211 NJ. 608 (2012). "An issue of 
fact is genuine only if, considering the burden of persuasion 
at trial, the evidence submitted by the parties on the motion, 
together with all legitimate inferences therefrom favoring the 
non-moving party, would require submission of the issue to 
the trier of fact." R. 4:46-2(c). 

Defendants contend that summary judgment was improperly 

granted because they brought facts to the trial court's attention 
regarding the conduct of Rados and Daniel Bodner that 
warranted an equitable remedy in their favor rather than 
a judgment against them. Defendants asserted there was a 
breach of fiduciary duty, a breach of the covenant of good 
faith and fair dealing and that equitable estoppel should have 
applied to preclude summary judgment. 

Both the Statement of Undisputed Material Facts submitted 
by plaintiff and the Counterstatement of Material Facts 
submitted by defendants lacked specific references to 

the record, excluding pleadings, required by Rule 4:46-

  

2(a). Nonetheless, defendants admitted the essential facts 

regarding the Note and Mortgage, including the following: 

The obligation in the Note and/or Mortgage contained an 
agreement that if any installment payment of interest and 
principal, taxes and/or insurance premiums should remain 
unpaid, the whole principal sum with all unpaid interest, 
should, at the option of Plaintiff, become immediately due 
and payable. 

Defendants averred additional material facts through the 
certification of Alissa Adler. Among the assertions made 

were: Plaintiff failed to give defendants adequate notice that 
Hagit Bodner, a shareholder of Kroner, was married to Daniel 
Bodner. Plaintiff permitted defendants to make payments on 
the Note upon the sale of each of the units secured by the 
Mortgage, rather than pursuant to the schedule in the Note and 
never advised that this arrangement was unacceptable. Adler 
also cited provisions in the Mortgage regarding an Event of 
Default, the circumstances under which Kroner could declare 
the debt immediately due, and asserted that Kroner never 

notified defendant that it was in default. 

*3 The thrust of defendants' argument is that Daniel Bodner, 
a member of M & B, had an undisclosed conflict of interest 
because his wife was the managing partner of Kroner. 
Defendants also argue that, despite the provisions of the Note 
calling for regular payments, the course of conduct of the 
parties—that payments were made only when a unit was sold 
"should have precluded, on an estoppel basis the entry of 
summary judgment." 

Accepting these factual assertions as true, they do not present 
a genuine issue of fact. Even if Kroner permitted defendants 
to make payments that failed to comply with the strict terms 
of the Note, that did not estop Kroner from seeking the relief 
granted in this action. Defendants' argument is effectively 
precluded by Section VI, Paragraph M of the Note, which 

states: 

The failure of Lender to insist upon strict performance of 
any term hereof shall not be deemed a waiver of any of the 
obligations of Borrower or any of the rights or remedies of 
Lender hereunder. Lender may waive any Event of Default 
or performance of Borrower without waiving any other 
Event of Default or performance of Borrower. Lender may 
remedy any Event of Default without waiving the Event 

of Default remedied. No delay in performance of any right 
or remedy of Lender shall be construed as a waiver of 
such right or remedy. Acceptance of any payment after the 
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occurrence of an Event of Default shall not be deemed 
to waive or cure such Event of Default. Acceptance by 
Lender of any partial payment or partial performance by 
Borrower shall not be deemed a waiver of full payment or 
full performance. No extension of time for the payment of 
any amounts due under this Note made by agreement with 
any Person now or hereafter liable for the payment of this 
Note shall operate to release, discharge, modify, change or 
affect the original liability of Borrower hereunder, either in 
whole or in part, unless agrees otherwise in writing. 

Defendants' conflict of interest argument fares no better. 
In their brief, defendants contend that Bodner's failure to 
disclose his marriage to Hajit Bodner constituted a violation 
of "his fiduciary responsibilities to [M & B] and its 
members." (Emphasis added). Significantly, the breach of 
fiduciary duty alleged is that of a member of M & B to 
the entity and its members. The merit or lack of merit of 
such a claim has no bearing on whether Kroner had the right 
to foreclose on the property here. The relationship between 
Kroner and M & B was that of lender and borrower. 

The Affiliated Business Arrangement Disclosure Statement 
made by Kroner to M & B included the following: 

This is give you notice that Kroner, Inc. has a business and 
personal relationship with some of the members of [M & 
B], because of this relationship, this referral may provide 
Kroner, Inc. with financial or other benefits. 

Defendants contend this disclosure was inadequate; that 
Kroner had a duty to disclose the Bodners' marriage and that  

the failure to make this disclosure should have precluded 
summary judgment. We disagree. 

Whether Kroner had a duty to disclose the specifics of the 
Bodners' marriage is a question of law, Carter Lincoln—
Mercury, Inc., Leasing Div. v. EMAR Group, Inc., 135 N.J. 
182, 194 (1994), to be determined in light of the factual 
circumstances, United Jersey Bank v. Kensey, 306 N.J. Super 
540, 553-56 (App. Div. 1997), cern! denied, 153 N.J. 402 
(1998). 

Generally, a duty to disclose arises in three types of 
transactions: (1) "fiduciary relationships such as principal and 
agent or attorney and client," (2) situations in which there 
is either trust or confidence that is either expressly stated 
or necessarily implied, and (3) "contracts or transactions 
which in their essential nature, are 'intrinsically fiduciary.' 
"Id. at 551. "[C]reditor-debtor relationships rarely give rise 
to a fiduciary duty." Id. at 552. Defendants have provided 
no factual basis for finding a duty to disclose more than 
what was provided in the Affiliated Business Arrangement 
Disclosure Statement under any of these categories. This 
argument therefore fails to provide a basis for reversing the 
order granting summary judgment. 

*4 Affirmed. 

All Citations 

Not Reported in Atl. Rptr., 2017 WL 2609996 

Footnotes 

1 The complaint also named 275 Harrison Avenue Association, Inc. (275 Harrison), as a defendant, based upon its filing 

a claim of lien against M & B. 275 Harrison filed a non-contesting answer to the complaint. Default and final judgment 

were entered against 275 Harrison, which is not a party to this appeal. 

2 Default was entered against both Rados and Bodner; final judgment was entered against them. They are not parties 

to this appeal. 

3 Because we apply the same standard as the trial judge in reviewing a summary judgment motion and review conclusions 

of law de novo, defendants' argument that reversal is warranted based on the trial judge's failure to make findings required 

by Rule 1:7-4 lacks sufficient merit to warrant discussion. R. 2:11-3(e)(1)(E). 

End of Document © 2021 Thomson Reuters. No claim to original U.S. 
Government Works. 
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Opinion 

PER CURIAM. 

*1 In order to understand the pending litigation, it is 
necessary to describe the history, as gleaned from the record, 
which resulted in these appeals. We combine the two related 
matters into one opinion. 

In 2006, plaintiff Susan Meglino was the principal of 
SGM Construction and Landscaping LLC and Twelve Point 
Construction and Landscaping, and maintained accounts at 
defendant Wachovia Bank. Wachovia merged with defendant 

Wells Fargo in 2008. The only written agreement between 
plaintiffs and Wachovia was a standard depositor's contract. 

Meglino's husband, Michael, was the president of the 
Oak Hollow Condominium Association (OHCA) when, in 
September 2006, copies of their banking records "were 
distributed throughout the Oak Hollow community, at a public 
meeting and even placed on windshields of cars parked in the 
community." The facsimile headers on the records belonged 

to the Division of Criminal Justice (DCJ), Cherry Hill. 

Around that time, property owners and members of OHCA 
filed a complaint against the OHCA board of directors. At 
the end of 2007, the OHCA sued Meglino, her husband, 
Twelve Point, and SGM, among others, accusing them of 
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misappropriating OHCA funds. That matter settled in April 

2010. 

Paul Leodori represented the OHCA. Although plaintiffs 
assume that he was in some fashion involved in the 
unauthorized dissemination of their banking information, the 
record does not indicate whether the responsible parties were 
ever identified. 

A March 6, 2008 DCJ letter informed the Meglinos that they 
were being investigated, and that the allegations would be 
presented to a grand jury. Despite the warning, no indictment 

ensued. 

In September 2008, Meglino's counsel submitted a records 
request to the DCJ under the Open Public Records Act 
(OPRA), N.JS.A. 47:1A-1 to —13, but the request was 
"denied pursuant to [N.J.S.A.] 47:1A-1.1" as exempted 
criminal investigatory records. Plaintiffs received the same 
response to a second request made in December 2008. 

A December 2008 OPRA request made to the Department 
of Law and Public Safety (DLPS) concerning Meglino, 

Twelve Point, SGM, and others did not uncover any pertinent 
records. Meglino received a March 12, 2009 letter from the 
Attorney General's office explaining that "[t]he documents 
in question were obtained by the Office of the Insurance 
Fraud [P]rosecutor [ (OIFP) ] under the provisions of N.J.S.A. 
17:33A-10," which "authorizes the issuance of subpoenas" 

that are "distinct from subpoenas issued under the authority 
of a grand jury." The letter stated that "the production of the 
materials ... were not compelled by grand jury subpoena nor 
were the materials the subject of testimony before a grand 
jury." 

In February 2009, Wachovia's Security Services Department 
wrote to Meglino requesting that she cease her "repeated 
phone calls to [the] Legal Order Processing department." 
Thereafter, in July 2009, plaintiffs issued a subpoena in 
the OHCA litigation demanding that the bank "[p]rovide 

all [s]ubpoenas issued to [it] by the State of New Jersey 
pertaining to Susan Meglino, Twelve Point ... and/or SGM 
for the period January 2005—June 2009." 

*2 In response, by letter dated July 21, 2009, Wells Fargo 
produced "various subpoenas from 2007 to 2009 initiated 
by OHCA via Leodori." All of them related to the OHCA 
litigation. The bank's cover letter stated:  

We are in receipt of the subpoena served on Wachovia 
Bank NA for documents pertaining to the above referenced 
matter. Pursuant to that subpoena, please see the enclosed 
document for a listing of records delivered with this letter. 

Basic wire information is captured on our statements. If you 
require detailed wire information, please contact us. 

Please be aware that our search for records is limited to 
accounts relating to only Wachovia Bank NA. 

This constitutes Wachovia Bank NA's final response to your 
subpoena and this matter will be closed. If you have any 
questions or concerns regarding our production, please do 
not hesitate to contact our office. 

[ (emphasis added).] 

According to a later certification of Wells Fargo's counsel, 

"[a]fter receiving plaintiffs' 2009 subpoena, a Wells Fargo 
Law Department paralegal, Ted Coggins, contacted a Deputy 
Attorney General, Joan Burke, who instructed him that since 
the investigation of plaintiffs was still ongoing, Wells Fargo 
should not disclose the subpoenas issued by the [OIFP]." The 
relevant August 4, 2009 e-mail from Coggins said: 

I've copied everyone on this e-mail due to the fact that 
the subjects in this matter were previously calling and 

indirectly threatening certain [Legal Order Processing] 
associates. The issue here is should LOP turn over the 
Insurance Fraud subpoena to the [M]eglino[ Is. The answer 
is no! 

I've contacted the Deputy Attorney General, Joan Burke. 
She informed me that since the investigation is still 
ongoing, we should not disclose the subpoena to the 
[M]eglino[ ]s. If they want a copy of the subpoena, once 

the investigation has concluded, they should contact the 
department of Insurance Fraud directly. We should not 
disclose the fact that a subpoena was received by this 
investigative department. 

When the [M]eglino[ Is call regarding the subpoena, I 
believe a simple response should simply be, Wachovia 
Bank believes it has fulfilled its obligations under the 
subpoena. 

On August 13, 2009, plaintiffs served another subpoena 
requiring the bank to produce "any Grand Jury Subpoenas 
issued to you by the State of New Jersey pertaining to 
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Susan Meglino, Twelve Point ... and/or SGM ... for the 
period January 2005—June 2009." Despite the deputy attorney 
general's reported direction, on September 2, 2009 the bank 
released the March 10, 2008 OIFP subpoena. The bank's 
accompanying letter explained that it had "not received 
any Grand Jury subpoenas from the State of New Jersey 
pertaining to Susan Meglino, Twelve Point ... and/or SGM." 

Plaintiffs' counsel's April 27, 2010 letter to the bank sought 
an "informal explanation as to the legal basis" for the 
public release of the banking records because the subpoenas 
provided all post-dated the 2006 incident. According to 
Christopher Stein, the bank's senior counsel, "[i]n response 
to [the] inquiry, [the bank] advised [plaintiffs' counsel] that 
the documents he identified as having been publicly disclosed 
were produced pursuant to a valid subpoena and that [the bank 
was] not at liberty to disclose that subpoena." 

*3 In mid-July 2010, the bank requested the State provide 
copies of the additional subpoenas that plaintiffs sought. The 
State faxed the March 10, 2008 and February 24, 2006 OIFP 
subpoenas and an OIFP cover letter dated December 7, 2005, 
referring to a subpoena not included in the facsimile; on July 
19,2010, the bank sent those three items to plaintiffs' counsel. 
The bank explained at deposition that it could not locate the 
2005 subpoena in its storage facility. 

I. 

As a result of this convoluted history, plaintiffs filed a 
complaint against Wachovia Bank and its successor, Wells 
Fargo, among others, for 1) tortious interference, 2) common 
law fraud, 3) fraudulent concealment by a fiduciary, 4) breach 
of contract, 5) conspiracy to violate plaintiffs' privacy, 6) 
conspiracy, 7) tortious abuse of process, 8) a violation of the 
New Jersey Civil Rights Act (CRA), 10:6-2(c), 9) 
tort, and 10) contempt of court. Defendants moved to dismiss 
plaintiffs' complaint. After hearing arguments on October 21, 
2011, Judge James S. Rothschild dismissed all counts, with 
prejudice, save the claim for fraudulent concealment, count 
three. 

On November 1, 2011, Wells Fargo filed its answer. Later 
that month, plaintiffs dismissed their claims by consent 
order against Wells Fargo & Company because it was not 
directly involved and bank employees Michelle Mastrano, 
Jeanette Quinones—Perry, and Kathryn Kulpa for lack of 
personal jurisdiction. In July 2012, plaintiffs moved for partial  

summary judgment; in response, defendants cross-moved for 
summary judgment seeking dismissal of count three. Judge 
Thomas R. Vena, after hearing arguments on August 24,2012, 
granted Wells Fargo's motion and denied plaintiffs' motion. 

When Judge Vena dismissed count three against Wachovia 
by way of summary judgment, he observed that although 
"defendant intentionally withheld a 2006 subpoena from the 
plaintiffs, the evidence is clear that [it] did not withhold it for 
the purpose of disrupting the litigation." He further observed 
that "[w]hether the defendant followed proper discovery 
procedures in responding to plaintiff's 2006 subpoena, is an 
entirely different issue than whether or not the plaintiffs have 
established the elements of fraudulent concealment." "[T]he 
plaintiffs have [presented] no evidence either that the 2006 
subpoena was material to the Oak Hollow litigation, or that 
the plaintiffs were damaged in that litigation by having to 
rely on an evidentiary record that did not contain the 2006 
subpoena." 

On June 29, 2012, plaintiffs filed a complaint against 
defendants the State of New Jersey, the Attorney General, 
Deputy Attorney General Joan Burke, and other fictitious 
defendants alleging 1) a violation of the CRA and their right 
of privacy, 2) a violation of the CRA because of the improper 
release of the bank records, 3) a violation of the CRA 
because of tortious conduct/official misconduct, 4) official 
misconduct and abuse of power, 5) tortious interference, 6) 
conspiracy to violate plaintiffs' privacy, 7) conspiracy, 8) 
aiding and abetting the commission of a tort, 9) common law 
fraud, 10) tortious abuse of process, 11) tort, and 12) contempt 
of court. Burke is the deputy attorney general who allegedly 
informed the Wachovia paralegal that the OIFP investigation 
was ongoing and not to disclose the OIFP subpoenas to 
plaintiffs. After hearing argument on February 8,2013, Judge 
Robert G. Millenky dismissed the complaint in its entirety 
based on his reading of State v. McAllister, 184 N.J. 17 (2005). 

*4 Judge Millenky began by reiterating that, since plaintiffs 
voluntarily dismissed their suit against the Attorney General 

and the State,' the only remaining party was Burke. He noted 
that the State argued on behalf of Burke that she enjoyed 
qualified immunity with regard to each and every theory of 
liability asserted by plaintiffs. Under the authority of Ramos 
v. Flowers, 429 N ...I.Super. 13 (App.Div.2012), he concluded 
that a government official does not subject herself to liability 
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"so long as his or her conduct does not violate a clearly 

established statutory or constitutional right." 

Although all agreed that Burke instructed Wachovia not 
to disclose the existence of the OIFP subpoena, she had 
no duty to plaintiffs in light of the ongoing investigation. 
Additionally, McAllister's "underlying reasoning justified 
refusal to disclose because where an investigation has 
[ ] proven to be one that is fruitful, the records would 
be disclosed, and alternatively where an investigation is 
not fruitful, those records are simply not the subject of 
any actual disclosure process." Accordingly, Burke was 

acting in accordance with well-established law; she was not 
violating any statutory or constitutional provision by merely 
continuing to preserve the secrecy to which the proceedings 
were entitled. The dismissal of the proceedings would not 
"foreclose the plaintiff's] in this action from further activity 
designed to determine in the context of any other litigation 
which may be ongoing the circumstances under which private 
information may have been disclosed." 

THE COURT ERRED IN DENYING PLAINTIFFS' 
MOTION FOR SUMMARY JUDGMENT OF COUNT 
THREE AS PLAINTIFFS[ ] PROVED FRAUDULENT 
CONCEALMENT BY A FIDUCIARY. 

POINT V 

THE COURT ERRED IN DISMISSING WITH 
PREJUDICE COUNT FOUR AS PLAINTIFFS' 
COMPLAINT SUFFICIENTLY PLED A CAUSE OF 
ACTION UNDER BREACH OF CONTRACT. 

POINT VI 

THE COURT ERRED IN DISMISSING WITH 
PREJUDICE COUNT ONE AS PLAINTIFFS' 
COMPLAINT SUFFICIENTLY PLED A CAUSE OF 
ACTION UNDER TORTIOUS INTERFERENCE. 

POINT VII 

THE COURT ERRED IN DISMISSING WITH 
PREJUDICE COUNT FIVE AND COUNT SIX AS 
PLAINTIFFS' COMPLAINT SUFFICIENTLY PLED A 
CAUSE OF ACTION UNDER CONSPIRACY. 

On appeal, plaintiffs raise the following issues regarding 
Judge Rothschild's and Judge Vena's respective orders: 

POINT I 

THE COURT ERRED IN DISMISSING WITH 
PREJUDICE COUNT EIGHT AS PLAINTIFFS' 
COMPLAINT SUFFICIENTLY PLED A CAUSE OF 
ACTION UNDER THE NEW JERSEY CIVIL RIGHTS 
ACT. 

POINT II 

THE COURT ERRED IN DISMISSING WITH 
PREJUDICE COUNT TEN FOR CONTEMPT OF 
COURT AS THE [COUNT] SHOULD HAVE INSTEAD 
BEEN SEVERED OR DISMISSED WITHOUT 

PREJUDICE. 

POINT III 

THE COURT ERRED IN DISMISSING WITH 
PREJUDICE COUNT TWO AS PLAINTIFFS' 
COMPLAINT SUFFICIENTLY PLED A CAUSE OF 

ACTION UNDER COMMON LAW FRAUD. 

POINT IV  

POINT VIII 

THE COURT ERRED IN DISMISSING WITH 
PREJUDICE COUNT SEVEN AS PLAINTIFFS' 
COMPLAINT SUFFICIENTLY PLED A CAUSE OF 
ACTION UNDER TORTIOUS ABUSE OF PROCESS. 

*5 POINT IX 

THE COURT ERRED IN DISMISSING WITH 
PREJUDICE COUNT NINE AS PLAINTIFFS' 
COMPLAINT SUFFICIENTLY PLED A CAUSE OF 
ACTION UNDER PRIMA FACIE TORT. 

IV. 

With regard to the proceedings against Burke, plaintiffs raise 
the following points of error for our consideration: 

POINT I 

THE COURT ERRED IN EXPANDING THE BREADTH 

OF SECRECY. 

POINT II 
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THE TRIAL COURT ENGAGED IN FACT FINDING. 

V. 

In reviewing the dismissal of claims for failure to state 
a claim under Rule 4:6-2(e), the court applies a de 
novo standard. Scheidt v. DRS Techs., Inc., 424 N.J.Super 
188, 193 (App.Div.2012). "[T]he test for determining the 

adequacy of a pleading [is] whether a cause of action is 
suggested by the facts" and a plaintiffs ability to prove 
the allegations is irrelevant. Printing Mart—Morristown v. 
Sharp Elecs. Corp., 116 N.J. 739, 746 (1989) (internal 
quotations omitted). "The court must view the allegations 
with great liberality" and afford the "plaintiff.., the benefit of 

every reasonable inference of fact." Donato v. Moldow, 374 
N.JSuper 475, 482-83 (App.Div.2005). "Nonetheless, ... in 
conducting [appellate] review, the essential facts supporting 
[the] plaintiffs cause of action must be presented in order for 
the claim to survive; conclusory allegations are insufficient in 
that regard." Scheidt, supra, 424 N.J.Super at 193. 

An appellate court uses the same standard as the trial court to 
review a Rule 4:46-2 grant of summary judgment. Murray v. 
Plainfield Rescue Squad, 210 NJ. 581, 584 (2012). It "view[s 
the evidence] in the light most favorable to the non-moving 
party" to determine whether any genuine issues of material 
fact exist. Brill v. Guardian Life Ins. Co. of Am., 142 NJ. 520, 
523, 530 (1995). A de novo standard applies to purely legal 
issues. McDade v. Siazon, 208 N.J. 463, 473 (2011). 

VI. 

Pivotal to our discussion in both lawsuits is the Insurance 
Fraud Protection Act (IFPA), N.JS.A. 17:33A-1 to —30, 
which authorizes the OIFP to investigate and prosecute 
insurance fraud. N.J.S.A. 17:33A-16, —19. The statute 
protects those who provide information from "civil liability 

for libel, violation of privacy or otherwise."N.J.S.A. 17:33A-
9(b). N.JS.A. 17:33A-11 governs the handling of documents 
in an insurance fraud investigation: 

Papers, documents, reports, or evidence relative to the 
subject of an investigation under this act shall not 
be subject to public inspection except as specifically 
provided in this act.... Such papers, documents, reports, 
or evidence shall not be subject to subpoena, unless  

the commissioner consents, or until, after notice to 
the commissioner and a hearing, a court of competent 
jurisdiction determines that the commissioner would not 
be unnecessarily hindered by such subp[o]ena. Division 
investigators and insurance company fraud investigators 
shall not be subject to subp[o]ena in civil actions by any 
court of this State to testify concerning any matter of which 
they have knowledge pursuant to a pending insurance fraud 
investigation by the division, or a pending claim for civil 
penalties initiated by the commissioner. 

*6 [ (emphasis added).] 
Although plaintiffs do not challenge the bank furnishing 
records to the OIFP, they contend that the bank was required 
to respond honestly to the July 2009 subpoena or, in the 
alternative, employ a more formal process to avoid releasing 
the 2005 and 2006 OIFP subpoenas during the ongoing OIFP 
investigation. However, the IFPA is clear that documents 
such as the OIFP subpoenas should "not be subject to 
public inspection" without the commissioner's permission or 
notice and a hearing, neither of which occurred. Therefore, 

unquestionably, by statute the bank was not obligated to 
release the earlier OIFP subpoenas to plaintiffs prior to the 
close of the OIFP's investigation. 

VII. 

Dismissal of the CRA Claims 

Plaintiffs assert that the bank deprived them of their right 
to privacy under the state constitution and state law because 
the bank "acted in a manner intended to thwart [p]laintiffs' 

attempt to investigate the manner by which their right of 
privacy was violated through the public dissemination of their 
confidential banking records." Their argument on this count, 
count eight, relies on N .J.S.A. 10:6-2(c) of the CRA, which 
provides: 

Any person who has been deprived of any substantive due 

process or equal protection rights, privileges or immunities 
secured by the Constitution or laws of the United States, 

or any substantive rights, privileges or immunities secured 
by the Constitution or laws of this State, or whose exercise 
or enjoyment of those substantive rights, privileges or 
immunities has been interfered with or attempted to be 
interfered with, by threats, intimidation or coercion by a 
person acting under color of law, may bring a civil action 
for damages and for injunctive or other appropriate relief. 
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The CRA was modeled on 42 U.S.C.A. § 1983. "The elements 
of a substantive due process claim under the CRA are the 
same as those under § 1983." Filgueiras v. Newark Pub. Sch., 
426 N.J.Super 449,468 (App.Div.), certif. denied, 212 NJ. 
460 (2012). The purpose of § 1983 is to provide a mechanism 
by which individuals can vindicate their rights; it does not 
create a right in itself. See Filgueiras, supra, 426 N.J.Super 
at 468-69. A § 1983 claim requires the identification of 1) a 
state actor who has allegedly caused a deprivation and 2) a 
right, privilege, or immunity allegedly being interfered with 
by the actor. See id. at 468. 

Plaintiffs first allege that their cause of action under the CRA 
"was dismissed prematurely," in that they established a cause 
of action upon which relief could be granted. They assert that 
the bank's deceptive response to their subpoena constitutes 
a "deprivation of substantive due process, actionable under 
the [ ]CRA." The asserted deprivation is the unwarranted 
governmental intrusion into their personal lives that occurred 
when the bank records were disseminated to the community. 
In addition, they allege that the bank was a state actor 
for purposes of relief because the bank misrepresented the 
existence of the subpoenas at the direction of the State. 

*7 In this case, the bank, understanding the potentially 
sensitive nature of the subpoenaed information, contacted 
the Attorney General for instructions on how to proceed. 
As permitted by the IFPA, the Attorney General instructed 

the bank not to release the earlier subpoenas until the OIFP 
concluded its investigation. A year later, the bank again 
contacted the state and, because the investigation was over, 
obtained permission to release the subpoenas. 

The bank initiated the contact with the Attorney General. It 
could have, assuming the relevant subpoenas were located, 
chosen not to follow the state's explicit instructions. However, 
the circumstances were such that choosing to defy the State's 
directions would place the bank in a legal quandary. Although 
1V.J.S.A. 17:33A-11 does not explicitly mention banks or 

bank records, attempting to compel the release of information 
during an OIFP investigation would violate the IFPA. As 
we have said, the statute states: "[E]vidence relative to the 
subject of an investigation under this act shall not be subject 
to public inspection except as provided in this act ... [J 
unless the commissioner consents, or until, after notice to the 
commissioner and a hearing...." N.JS.A. 17:33A-11. Thus, 
despite the fact that the bank's method of withholding the 
subpoenas was less than ideal, the bank acted under color of  

state law. Its conduct had its source in state authority and was 

a result of the state's coercive power. The bank gained no 
benefit from withholding the information; it would have not 
gained anything by virtue of initiating potentially expensive 
or protracted court proceedings to disclose the information to 
the depositor. 

Regardless, the asserted deprivation of plaintiffs' right to 
privacy in their bank records is not equivalent to the bank's 
conduct in this case. Other than complying with the state 
subpoena and the subsequent instruction from the attorney 
general's office not to disclose records, the bank was not 

involved in the dissemination of the information. Therefore, 
the bank neither deprived nor interfered with plaintiffs' right 
to privacy. And, that is ultimately what N.JS.A. 10:6-2(c) 
prohibits, deprivation and interference with rights. See Perez 
v. Zugami, LLC, 217 N.J. 502, 517 (2014). 

It is not even clear from this record how the bank's 
initial failure to supply the information "thwarted" plaintiffs' 
investigation. Plaintiffs claim that the privacy right includes 
the right to investigate a violation of that privacy, and pose the 
question: "of what value is a right if the protection of that right 

is accorded no standing?" Nonetheless, omitting the OIFP 
subpoenas did not deprive plaintiffs of their right to privacy. 
Such a broad interpretation would mean that whenever a party 
is deprived of a right, anyone in the line of actors leading to 
the deprivation who (1) has important information about the 
cause of the violation and (2) refuses to cooperate would be 

deemed to have engaged in deprivation. This reading does 
not comport with the definition of deprivation and is simply 
overbroad. 

*8 Even accepting the premise that a privacy right includes 
the right to investigate a violation, plaintiffs were not deprived 
of that right because the bank, as soon as it could, admittedly 
later than requested, provided the OIFP subpoenas. At most, 
the bank delayed plaintiffs' investigation of the violation by 
one year—from 2009 to 2010. As a practical matter, the 
Attorney General had already informed plaintiffs in 2008 that 

they were being investigated. They knew in 2006 that the 
leaked documents came from the DCJ Cherry Hill office from 
the facsimile headers on their disseminated bank records. Had 
the headers in the disseminated records belonged to the bank, 
perhaps plaintiffs' argument might have some merit. But, the 
headers were from DCJ. 

Nothing indicates that the bank actively engaged in conduct 
that interfered with plaintiffs' right to privacy with the records. 
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That conduct was the incidental outgrowth of the bank's 

compliance with a subpoena issued in the insurance fraud 
investigation. 

This brings us to McAllister In that case, our Supreme 
Court, while acknowledging an account holder's interest in 
the privacy of his or her bank records, also acknowledged 
"circumstances [that] arise that justify State intrusion upon 
that interest." McAllister supra, 184 N.J. at 33. 

The McAllister Court addressed whether an account holder 
should receive notice prior to the issuance of a grand 

jury subpoena for his or her bank records. Id. at 37-
43. Ultimately, the Court decided not to impose a notice 
requirement because "[c]rimes involving corruption and 
fraud depend on secrecy and misinformation. Those who 
commit them, when confronted, hide behind walls of silence, 
making detection difficult." Id. at 39. The concern is that 
"unscrupulous individuals" might "drain the account, flee the 
jurisdiction, or otherwise frustrate the investigation." Id. at 
39-40. Furthermore, defense counsel might move to quash as 
a method of obtaining discovery. Id. at 40. 

Although plaintiffs have a constitutional right to privacy 
in their banking records, no precedent establishes a 
constitutional right to discover whether a government agency 
has lawfully obtained such private banking records. If an 
account holder does not have the right to be notified prior 
to release that the State seeks, by a grand jury subpoena, 

his or her banking records, by analogy, an account holder 
should not be allowed to compel a bank to produce an OIFP 
subpoena while an investigation is pending. The very harm 
intended to be avoided by N.J.S.A. 17:33A-11 and McAllister 
would ensue—the potential frustration of an investigation. 
The rationale behind the decision in McAllister applies to 
OIFP civil investigations, i.e., that it is necessary to prevent 
interference with an ongoing investigation. 

Plaintiffs were merely attempting to determine who 
wrongfully disclosed their banking records instead of trying 
to uncover details about the state's investigation into their 
affairs. Nonetheless, their understandable motivation does 
not avoid the impact of the statute designed to shroud 
such investigations with secrecy. Once the investigation 

concluded, the subpoenas become accessible, because "[t]he 
commissioner shall not detain subpoenaed records after an 
investigation is closed" and such records should be "returned 
to the persons from whom they were obtained." N.J.S.A. 
17:33A-11. 

VIII. 

*9 Plaintiffs also argue that the contempt count, count ten 
of the complaint, was erroneously dismissed. They argue that 
the original court that could have issued Rule 1:10-3 relief 

to litigant was deprived of the opportunity to do so because 
of the bank's willful misrepresentation regarding the OIFP 
subpoenas. Rule 1:10-3 provides that "[n]otwithstanding that 
an act or omission may also constitute a contempt of court, 
a litigant in any action may seek relief by application in the 

action." The purpose of civil contempt, however, is to compel 
a recalcitrant party to comply. Anyanwu v. Anyanwu, 339 
1V.J.Super. 278,290 (App.Div.), certif. denied, 170 NJ. 388 
(2001). 

During the OHCA litigation, the bank informed plaintiffs that 

OIFP had subpoenaed the bank records. As a result of the 
bank's July 2009 response, plaintiffs were also aware that 
the bank had received subpoenas initiated by Leodori and 
none from OIFP. Therefore, not only did plaintiffs have the 
opportunity to challenge the bank's omission before the trial 
court in the OHCA case, the bank also complied with those 
requests that did not implicate any investigation. Since the 
bank acted on the State's instruction, it was not fully capable 
of complying with the subpoena. A Rule 1:10-3 application 
may not have had the sought-after effect as the bank was 
not fully capable of compliance. See Abbott ex rel. Abbott v. 
Burke, 206 N.J. 332,492 (2011) (Hoens, J., dissenting). 

IX. 

Plaintiffs further allege that they are entitled to monetary 
damages under count three of their complaint because 
in reliance on defendants' false statements they continued 
their investigation into the disclosure of the bank records. 
They claim that they "waiv[ed] the deposition ... of a 
bank representative," which "likely would have resulted 
in discovery of the cover-up and negated the need for a 
subsequent investigation and this current lawsuit." 

First, we observe the obvious. This ligation was filed long 
after plaintiffs were specifically informed of the subpoenas 
issued by the OIFP. Despite the outrageous nature of the 
dissemination of plaintiffs' bank records to the community, 
plaintiffs have not been able to identify one action taken by 

the bank which affirmatively advanced the goal of the person 
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or persons who wrongfully obtained the records, copied them, 

and distributed them. 

The elements of common-law-fraud are as follows: "(1) a 
material misrepresentation of a presently existing or past fact; 
(2) knowledge or belief by the defendant of its falsity; (3) 
an intention that the other person rely on it; (4) reasonable 
reliance thereon by the other person; and (5) resulting 
damages." Banco Popular N. Am. v. Gandi, 184 NJ. 161, 
172-73 (2005) (internal quotation marks omitted). Even if, 
for the sake of argument, we agree with plaintiffs that they 
meet the first four elements, they clearly do not meet the 

fifth. The bank's conduct, as a result of direction by state 
government, did not include the public dissemination of the 
information, which is the real source of harm, and, therefore, 
of damages. 

X. 

*10 According to plaintiffs, "[t]he trial court erred by 
holding that [p]laintiffs were required to prove a special 
relationship between the parties as a condition precedent to 
asserting" a fraudulent concealment by a fiduciary claim as 
found in count three. They attribute the court's error to the 
fact that "[t]he argument below took the flavor of a spoliation 
theory which may have led the court to excessively narrow 
its focus." Instead, plaintiffs explain that the "wrongdoing ... 
is fraudulent concealment in the broadest sense of the term." 
The bank responds that it owed no fiduciary duty as a general 
matter and no particular fiduciary duty could arise from the 
subpoena. 

"When a bank accepts a deposit from a depositor for 
either a checking or savings account, a creditor-debtor 
relationship typically is established." Pagano v. United Jersey 
Bank, 143 N.J. 220, 233 (1996); see 7' & C Leasing, 
Inc. v. Wachovia Bank, N.A., 421 N.J.Super. 221, 228-

29 (App.Div.2011). "The virtually unanimous rule is that 
creditor-debtor relationships rarely give rise to a fiduciary 
duty." United Jersey Bank v. Kensey, 3061V.J.Super. 540, 552 
(App.Div.1997), certif denied, 153 NJ. 402 (1998). Kensey, 
however, lists three circumstances under which a fiduciary-
type relationship arises: 1) a principal-agent relationship, 

2) a relationship where the specific circumstances indicate 
that one of the parties has specially placed trust and 
confidence in the other, and 3) "contracts or transactions" 
which are inherently fiduciary and require full disclosure 
and good faith. See id. at 551. Kensey describes the second  

category as comprising "decisions holding banks and other 

lending institutions liable to their customers for gross acts 
of misconduct and deceit," and the "common thread running 
through them is that the lender encouraged the borrower 
to repose special trust or confidence in its advice, thereby 
inducing the borrower's reliance." Id. at 553-55. 

The only category into which the parties' relationship 
potentially fits is the second. No specific case either supports 
or rejects a subpoena as a source of a fiduciary duty. The 
issue is whether plaintiffs have demonstrated circumstances 
in which they have specially placed their trust in the bank. 

Clearly, plaintiffs placed no more trust in the bank than any 
other depositor who opens an account. Although plaintiffs, as 
depositors, rightly expected the bank to protect their privacy, 
the bank disclosed plaintiffs' records in response to State-
issued subpoenas and withheld the information at the State's 
direction. The bank's omission cannot be characterized as a 
"gross act[] of misconduct and deceit." See id. at 554. 

The Supreme Court characterized the elements of fraudulent 
concealment in the litigation context thus: 

(1) That defendant in the fraudulent concealment action 
had a legal obligation to disclose evidence in connection 
with an existing or pending litigation; 

*11 (2) That the evidence was material to the litigation; 

(3)That plaintiff could not reasonably have obtained access 
to the evidence from another source; 

(4) That defendant intentionally withheld, altered or 
destroyed the evidence with purpose to disrupt the 
litigation; 

(5) That plaintiff was damaged in the underlying action by 
having to rely on an evidential record that did not contain 
the evidence defendant concealed. 

[Rosenblit, supra, 166 N.J. at 406-071 

In this case, the subpoena itself would be the logical source 
of the legal obligation. Plaintiffs have offered no evidence 
that the 2005 and 2006 OIFP subpoenas were material to 

the OHCA and therefore cannot satisfy the second element. 
Plaintiffs' claim that "[t]he right of a litigant to investigate 
apparent discovery abuses is always material to the litigation" 
is unsupported. 
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As to the third element, plaintiffs could only have obtained 

the subpoenas from the bank or the State. Plaintiffs' OPRA 
request failed; however, upon being informed that the OIFP 
issued a 2008 subpoena, the record does not indicate that 
plaintiffs attempted to obtain more information from the 
OIFP pursuant to the notice and hearing process in N.J.S.A. 
17:33A-11. 

With respect to the fourth element, although the bank 
intentionally withheld the subpoenas, it did not do so to 
disrupt the litigation or plaintiffs' investigation into the leak. It 
acted to comply with the State's instructions. Finally, plaintiffs 

have not identified any harm to them in the OHCA litigation 
stemming from the omission of the 2005 and 2006 subpoenas. 

XI. 

It is undisputed that the depository agreement is the 
only contract between plaintiffs and Wachovia. From that 
document plaintiffs contend that the bank violated the 
covenant of good faith and fair dealing, alleging breach 
of contract under count four. The claim is based on the 
bank's alleged role in failing to protect their right to privacy. 
They argue that the contract clause found in the depository 
agreement regarding legal processes, although silent as to 
the honesty of responses, did not mean defendants could 
respond dishonestly. Defendants counter that by following the 
State's instruction, it acted precisely within the confines of 
that provision in the agreement. 

Unquestionably, every New Jersey contract contains an 
implied covenant of good faith and fair dealing. Kalogeras 
v. 239 Broad Ave., L.L.C., 202 NJ. 349, 366 (2010). "Good 
faith conduct is conduct that does not violate community 
standards of decency, fairness or reasonableness." Brunswick 
Hills Racquet Club v. Route 18 Shopping Ctr. Assocs., 182 
N.J. 210, 224 (2005) (internal quotation marks omitted). "The 

covenant of good faith and fair dealing calls for parties to a 
contract to refrain from doing anything which will have the 
effect of destroying or injuring the right of the other party to 
receive the benefits of the contract ." Id. at 224-25 (internal 
quotation marks omitted). 

*12 The privacy clause in the contract reads: "Wachovia is 
dedicated to protecting your privacy and providing you with 
the highest level of service. We want you to understand how 
we gather and may share customer information at Wachovia, 
the choices you have, and how we protect that information  

in everything we do." (Footnote omitted). Section 27 of 

the "General Rules Governing Deposit Accounts" addresses 
"Legal Process Affecting Accounts": 

If we receive any document that appears or is purported to 
be legal process issued out of any court or governmental 
agency, you hereby authorize us to accept and comply 
with it, no matter how it was received by us. You hereby 
direct us not to contest on your behalf any such document 
or legal process and that we may take action to comply 

with such process as we determine to be appropriate in the 
circumstances without liability of us to you.... 

The bank's response did not violate the contract with 
plaintiffs. Its July 2009 response stated that "Wachovia 
believes that we have fulfilled all obligations required 
under subpoena." The OIFP verbally instructed the bank 
that those subpoenas were not to be released during the 
ongoing investigation. The IFPA supports this instruction. 
The bank acted as it "determine[d] to be appropriate in the 
circumstances." 

Plaintiffs point out that the bank's corporate designee agreed 
that it is a "core value ... to deal with its customers ... 
with the utmost good faith and fair dealing," though the 
designee did not believe the July 2009 response violated 
this covenant. Additionally, the corporate designee agreed 
that "its depositors have a privacy right in banking records." 
But, although the bank cannot release plaintiffs' information 
without justification, it has no affirmative contractual duty to 
help plaintiffs discover how another party violated plaintiffs' 
privacy. 

However, assuming the bank had such an implied duty to aid 
plaintiffs, its July 2009 response did not violate any good 
faith standards of fairness. The bank provided the subpoenas 
that it believed that it was permitted to release. The OIFP 
instruction justified the bank's statement that it had given 

its "final response" and its decision that "this matter will be 
closed." 

XII. 

Plaintiffs also contend that defendants' conduct resulted in 
tortious interference under count one of the complaint. "An 
action for tortious interference with a prospective business 
relation protects the right to pursue one's business, calling, 
or occupation, free from undue influence or molestation." 
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Lamorte Burns & Co. v.. Walters, 167 N.J. 285, 305 (2001). 
The elements of an act of tortious interference are as follow: 

A complaint based on tortious interference must allege 
facts that show some protectable right—a prospective 
economic or contractual relationship.... Second, the 
complaint must allege facts claiming that the interference 
was done intentionally and with "malice." ... Third, the 
complaint must allege facts leading to the conclusion that 
the interference caused the loss of the prospective gain.... 
Fourth, the complaint must allege that the injury caused 
damage. 

*13 [Printing Mart—Morristown, supra, 116 NJ at 751; 
accord MacDougall v. Weichert, 144 N.J. 380, 404 (1996).] 

The first element includes protection of not only contractual 
interests but also "a party's interest in reasonable expectations 
of economic advantage." Walters, supra, 167 N.J. at 305. 
"[M]alice is defined to mean that the harm was inflicted 
intentionally and without justification or excuse." Printing 
Mart—Morristown, supra, 116 N.J. at 751. 

Plaintiffs allege in count one that defendant's response 
"constitutes the tort of interference with legally protected 
rights, interference with lawful process, interference with 
commercial rights, and interference with an attempt to protect 
one's rights." 

First, the confidentiality of one's bank account is not an 
"economic advantage," Walters, supra, 167 N.J. at 305, even 
under a liberal interpretation of the term, nor is it a prospective 
one. Second, the bank's July 2009 response was not "without 
justification or excuse," Printing Mart—Morristown, supra, 
116 1V.J. at 751, because it was forced to choose between 
disobeying the Attorney General's instructions and angering 
a depositor. Third, the bank's actions did not lead to plaintiffs 
losing any prospective gain. Finally, although plaintiffs 
experienced economic loss in continuing to investigate, any 
loss from choosing not to depose a bank representative is 
speculative. 

XIII. 

Plaintiffs claim the bank committed civil conspiracy, counts 
five and six, with the State by deceiving them regarding the 
OIFP subpoena as it related to their private financial data. A 
civil conspiracy is defined as a 

combination of two or more persons acting in concert 
to commit an unlawful act, or to commit a lawful act 
by unlawful means, the principal element of which is an 
agreement between the parties to inflict a wrong against 
or an injury upon another, and an overt act that results in 
damage. 

[LoBiondo v. Schwartz, 199 N.J. 62, 102 (2009) (quotation 
marks omitted).] 

The focus of the claim is on the wrong that serves as the 
foundation for the conspiracy and not the conspiracy itself. 
Banco Popular, supra, 184 1V.1 at 177-78. Plaintiffs cite 
In re Allegations of Official Misconduct in Elizabeth, 233 
N.J.Super. 426 (App.Div.1989), to support their contention 
that issues such as public disclosure of grand jury transcripts 
"are decided by the courts, and a prosecutor acting alone does 
not possess the power to 'instruct' a third-party to defy legal 
process." However, OIFP subpoenas are not subject to public 
access by means of a subpoena unless the commissioner 
consents or the commissioner participates in a hearing in 
which the necessity for the release of the documents is 
established at a hearing. See N.1 .S.A. 17:33A-11. 

Plaintiffs' counts five and six allege that the wrongful acts 
underlying the conspiracy include not only the violation of 
plaintiffs' privacy rights but also the conduct alleged in the 
other counts in the complaint. But, since plaintiffs raise no 
actionable claims against defendant, no underlying wrongs 
support the conspiracy. 

*14 Even if the bank's "deception" is considered to be 
the underlying wrong, plaintiffs' claim still fails. Defendant 
and the OIFP did not agree to "inflict a wrong," LoBiondo, 
supra, 199 N.J at 102 (quotation marks omitted) against 
plaintiffs. The Attorney General instructed defendant not to 
release the records during the ongoing OIFP investigation. No 
evidence indicates that the Attorney General instructed the 
bank not to pursue formal means of protecting the information 
or to be evasive or misleading in its response. Although the 
bank could have handled the situation in another fashion, the 
method of response was not dictated by the State. No civil 
conspiracy occurred. 

XIV. 

Plaintiffs also characterize defendant's deliberately false 
responses to the July 2009 subpoena as an abuse of process 
in count seven. "To be found liable for malicious abuse 
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of process, a party must have performed additional acts 

after issuance of process which represent the perversion 
or abuse of the legitimate purposes of that process." 
Hoffman v. AsSeenOnTVcom, Inc., 404 IV.ISuper. 415, 431 
(App.Div.2009) (internal quotation marks omitted). The tort 
of malicious abuse of process lies not for commencing an 
improper action, but for misusing or misapplying process 
after it is issued." Ibid. "[T]hat process is not abused unless 
after its issuance the defendant reveals an ulterior purpose 
he had in securing it by committing further acts whereby he 
demonstrably uses the process as a means to coerce or oppress 
the plaintiff" Ibid . (internal quotation marks omitted). 

Plaintiffs do not supply even a single case in which abuse 
of process did not involve affirmative conduct on the part 
of an actor in causing process to be issued, followed by the 
commission of a further act demonstrating an illegitimate 
ulterior purpose. 

The facts in this case simply do not support such a claim. 
Plaintiffs initiated process by virtue of their issuance of 
the July 2009 subpoena. Despite the improper response, the 
record does not establish an ulterior purpose. 

The bank responded to the 2009 subpoena by providing only 
post-2006 subpoenas and explaining that they had given their 
"final response" and the "matter will be closed." Such a 
response is not a further act that demonstrates an ulterior 
purpose. Instead, the July 2009 response was an attempt both 

to comply as best it could with the July 2009 subpoena and 
still follow the instructions of the Attorney General's office. 
Plaintiffs have provided no evidence that the bank issued a 
false response in order to hinder plaintiffs' investigation into 
the public release of records. 

XV. 

Finally, as to the bank defendants, plaintiffs allege in count 
nine that the court improperly dismissed its prima facie tort 
claim because defendant acted in an unjustified manner. We 
consider this point to be so lacking in merit as to not warrant 
discussion in a written opinion. R. 2:11-3(e)(1)(E). 

XVI. 

*15 Insofar as plaintiffs' claims against Burke, 
unquestionably, as the trial judge found, qualified immunity  

applied. That doctrine shields government officials "from 

liability for civil damages insofar as their conduct does not 
violate clearly established statutory or constitutional rights 
of which a reasonable person would have known." Harlow 
v. Fitzgerald, 457 U.S. 800, 818, 102 S. Ct. 2727, 2738, 
73 L. Ed.2d 396, 410 (1982). The issue is whether the 
officer's conduct violated a constitutional or statutory right. 
See Gormley v. Wood—El, — N.J. — (2014) (slip 
op. at 55-57). "Whether an official is covered by qualified 
immunity is a matter of law to be decided by a court, 
preferably on a properly supported motion for summary 
judgment or dismissal." Id. at 56 (internal quotation marks 

omitted). The doctrine balances the need to hold public 
officials accountable for exercising their power improperly 
and the need to protect them from liability when they perform 
their duties reasonably. See ibid. Such determinations are to 
be made as early as possible in the litigation. Wildoner v. 
Borough of Ramsey, 162 N.J. 375, 387 (2000). 

In McAllister, as we have said, the New Jersey Supreme 
Court came to the conclusion that although a citizen had 
a reasonable expectation of privacy in bank records, that 
did not require notice where bank records are subpoenaed 
as part of a grand jury investigation. Id. at 39. Knowledge 
of the ongoing investigation, as a result of knowledge of a 
subpoena in the case of an insurance fraud investigation, like 
in the grand jury investigation in McAllister, could well have 
made successful investigation impossible. The possibility 
that a successful investigation could have been impeded 

remains even if ultimately plaintiffs were exonerated from 
any involvement in wrongdoing. 

Therefore, Burke's instruction to Wachovia complied with 
the requirements of N.J.S.A. 17:33A-11, which states that 
the documents being investigated under the IFPA cannot be 
released except under enumerated circumstances not relevant 
here. Because Burke's directive to Wachovia complied with 
the law and was not violative of any right of plaintiffs, she is 
entitled to qualified immunity. 

XVII. 

Certainly, the bank had other alternatives to the route it 

chose. Given the number of subpoenas no doubt issued by 
government agencies that demand confidentiality, however, it 
is not surprising that they chose to do nothing but stonewall. 
Absent any showing, not made on this record, that the 
bank withheld the subpoenas for some reason other than 
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to comply with the instructions of the OIFP and a deputy 
attorney general, all of plaintiffs' claims lack merit. Having 
viewed plaintiffs' allegations in the most favorable light, we 
conclude that they have no basis in law. We acknowledge that 
what occurred here was unacceptable and one is troubled by 
the apparent source of the leak—but nothing in the record 
suggests that these defendants had a hand in the wrong 
inflicted on plaintiffs. 

*16 Affirmed. 

All Citations 

Not Reported in A.3d, 2014 WL 4355609 

Footnotes 

1	 Plaintiffs' counsel agreed during oral argument that the dismissals were pursuant to an agreement and that Burke was 
the only remaining defendant. 
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Dear Amy and Lanae, 

Echoing Michelle's thanks for this memo. I look forward to reviewing it. 

Best regards, 

Suzanne 

From: Cooper, Michelle <Michelle.Cooper@ed.gov> 

Sent: Monday, February 15, 2021 6:42 AM 

To: Amy Laitinen <laitinen@newamerica.org>; Miller, Benjamin <Benjamin.Miller@ed.gov>; Lee, Nicholas 

<Nick.Lee@ed.gov>; Goldberg, Suzanne <Suzanne.Goldberg@ed.gov> 

Cc: Lanae Erickson Hatalsky <lerickson@thirdway.org> 

Subject: RE: (very very) short memo on equity and (very very) short-term Pell proposals 

Thanks for sharing this memo, Amy and Lanae. I will take a look and be in touch, if I have questions. 

My best, 

Michelle 

From: Amy Laitinen <laitinenPnewamerica.org> 

Sent: Thursday, February 11, 2021 10:23 PM 

To: Miller, Benjamin <Benjamin.MillerPed.gov>; Cooper, Michelle <Michelle.C000erPed.gov>; Lee, Nicholas 

<Nick.Lee@ed.gov>; Goldberg, Suzanne <Suzanne.Goldberg@ed.gov> 

Cc: Lanae Erickson Hatalsky <lerickson@thirdway.org> 

Subject: (very very) short memo on equity and (very very) short-term Pell proposals 

Hi everyone--

 

I can only imagine how busy things are right now. But I wanted to get this in your inbox so that you have it when 

the issue arises. 

Attached is a one-page memo from Lanae Erickson and me on the significant equity implications of short-term job 

training programs, especially in light of potential efforts to expand the Pell Grant to those shorter than 15 weeks. It 

mentions a forthcoming New America report that we're happy to talk more about if you like--and Lanae and I are 

always available to chat about this, generally. We're also sending to folks at DPC, CEA, and OMB. 

We're all so grateful that you all are crazy enough to take on the mammoth project of building back better:) Thank 

you! 



--Amy (and Lanae) 

Amy Laiti nen 
Director of Higher Education New America 740 15th Street NW, Suite 900, Washington, DC, 20005 

Twitter:  amylaitinen1  



Mike Pierce 

From: Mike Pierce 

Sent: Tuesday, February 16, 2021 10:50 AM 

To: Morgan, Julie; Miller, Benjamin; Williams, Rich; Habash, Tariq; Darcus, Joanna; 

Campbell, Patrick 

Cc: pyu@ncic.org; Seth Frotman; Benjamin Kaufman; Abby Shafroth; Kyra Taylor; Tamara 

Cesaretti 

Subject: [FOR TRANSMITTAL] SBPC & NCLC Letter on Commercial FFEL 

Attachments: NCLC-SBPC-Letter-to-ED-Commercial-FFEL-Borrowers-Need-Protection-During-

COVID.pdf 

Colleagues: 

Attached, please find a letter from the Student Borrower Protection Center and the National Consumer Law 

Center urging the Acting Secretary to take immediate action to protect the millions of student loan 

borrowers with federal loans not held by the Department, including the 6.1 million borrowers with 

Commercial FFEL loans. 

We look forward to talking about these issues at your convenience. In addition to the attached letter, 

earlier today we released a brief blog post also discussing these issues, available here: 

https://protectborrowers.org/its-time-for-washington-to-stand-up-for-millions-of-student-loan-borrowers-

struggling-without-relief-during-covid/ 

Thank you again for your continued work to protect vulnerable student loan borrowers. We look forward to 

speaking with many of you this afternoon about this and related issues. 

Mike 

Michael Justin Pierce 

Policy Director & Managing Counsel 

Student Borrower Protection Center 

www.protectborrowers.org  



STUDENT 
BORROWER 
PROTECTION 
CENTER 

NCLC 
National 
Consumer Law 
Center 
Fighting Together 
for Economic Justice 

February 16, 2021 

The Honorable Philip Rosenfelt 
Acting Secretary 
Department of Education 
400 Maryland Avenue, SW 
Washington, DC 
20202 

Dear Acting Secretary Rosenfelt, 

We write today to highlight the ongoing lack of assistance during the COVID-19 pandemic for 
millions of federal student loan borrowers owing on so-called "commercial FFELP" loans and to 
call for immediate action to remedy issues past and present that have unduly harmed these 
borrowers. 

Since last March, legislative and executive action has provided most federal student loan 
borrowers relief from payments, interest charges, and collections.1  However, 8.2 million federal 
borrowers have been cut out of this relief because their loans are not owned by the Department 
of Education.' Among these are 6.1 million borrowers who owe on $160 billion in federal student 
loan debt originated under the now-discontinued Federal Family Education Loan Program 
(FFELP)—debts owned by private third parties such as banks and guarantee agencies.3  These 
borrowers' cumulative balance is larger than the entire private student loan market,' larger than 
the payday loan market,5  and larger than the total outstanding balance of past-due medical debt 
in the U.S.' 

Even before COVID, the outlook for these loans' successful repayment was dimming: the rate at 
which commercial FFELP loans are being paid down has decreased every year for which data 
are available,' and bonds backed by these loans recently had to extend their maturity by as 

1  FAQs: Student Loan Repayment During COVID-19, Student Borrower Prot. Ctr (July 14, 2020), 
https://protectborrowers.orq/faqs-student-loan-repayment-during-covid-19/. 
2  Press Release, U.S. Sen. Comm. on Health Educ. Labor & Pensions, Democratic Colleagues Urge DeVos to Help 
8.2 Million Federal Student Loan Borrowers Currently Unable to Access Relief (Oct. 21, 2020), 
https://www.help.senate.qov/rankinq/newsroom/press/murray-democratic-colleaques-urqe-devos-to-help-82-million-
federal-student-loan-borrowers-currently-unable-to-access-relief. 
3  SBPC calculations based on U.S. Dep't of Educ., Off. of Fed. Student Aid, Federal Student Loan Portfolio: Portfolio 
by Loan Status, https://studentaid.gov/sites/default/files/fsawg/datacenter/library/PortfoliobyLoanStatus.xls. 
" Student Borrower Prot. Ctr, Private Student Lending (Apr. 2020), https://protectborrowers.org/wp-
content/uploads/2020/04/PSL-Report 042020.pdf. 
5  Off, of the Comptroller of the Currency, Comptroller of the Currency Supports CFPB Proposed Rule on Short-Term 
Small-Dollar Lending (Feb. 11, 2019), https://www.occ.qov/news-issuances/news-releases/2019/nr-occ-2019-14.html. 
6  Gallup, The U.S. Healthcare Health Crisis (2019), https://news.gallup.com/pol1/248081/westhealth-gallup-us-
healthcare-cost-crisis.aspx#ite-248093. 
7  SBPC calculations based on Off. of Fed. Student Aid, supra note 3. 
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much as 54 years to avoid default.' By that time, some of the borrowers paying on the federal 
student loans underlying the bonds will be well over 100 years old.9  In short, while FFELP loan 
origination may have ended in 2010, neither these debts nor the borrowers struggling to pay 
them down are going to simply disappear as a matter of concern for policymakers.19 

Any discussion of these borrowers and recommendations for bringing about the relief they 
deserve during COVID must begin with an acknowledgement of the manifestly arbitrary and 
unfair path by which these borrowers arrived at their current position." All FFELP loans were 
originally owned by private creditors and guaranteed by the government, but a substantial 
portion of these loans were purchased by the Department of Education (ED) outright as part of a 
bailout of the student loan industry during the last financial crisis.12 

Now, those FFELP borrowers whose loans happen to have been purchased by ED (so-called 
"ED-held FFELP" borrowers) have been covered during COVID by federal student loan relief.13 
In contrast, those FFELP borrowers whose loans happen not to have been purchased by ED 
(referred to as "commercial FFELP" borrowers) have gone wholly ignored by both the legislative 
and executive actions during the pandemic." 

As this letter describes in detail, commercial FFELP borrowers face immediate, measurable 
financial costs due to this government inaction. The effects of the financial hardship these 
borrowers face may contribute to lasting financial insecurity for them and their families. Further, 
borrowers feeling this financial strain acutely have expressed frustration and anger that they 
have been ignored by policymakers throughout the pandemic. Taken together, the short-term 
and long-term financial effects of federal nonintervention on behalf of commercial FFELP 
borrowers make a clear case for the following immediate executive actions described in detail 
below: 

• Create a clear path for all commercial FFELP borrowers to take advantage of the 
payment pause without penalty. 

8  Cezary Podkul, A Borrower Will Be 114 When Bonds Backed by Her Student Loans Mature, Wall St. J. (Jan. 7, 
2020), https://www.wsj.com/articles/a-borrower-will-be-114-when-bonds-backed-by-her-student-loans-mature-
11578393002. 
9  Id. 
19  See, e.g., Student Borrower Prot. Ctr., Broken Promises: How the Department of Education's Failures and 
Industry's Abuses Deny FFEL Borrowers Public Service Loan Forgiveness (Dec. 2020), 
https://protectborrowers.ord/wp-content/uploads/2020/12/BrokenPromises FFEL.pdf. 
11  Note also that the process by which many federal student loan borrowers came to borrow FFELP loans as opposed 
to Direct Loans was also frequently arbitrary, as it depended in part on which of the two programs (FFELP or Direct) 
the school that the student attended happened to participate in. See Cong. Rsrch. Serv., R40122, Federal Student 
Loans Made Under the Federal Family Education Loan Program and the William D. Ford Federal Direct Loan 
Program: Terms and Conditions for Borrowers (June 22, 2015), https://www.everycrsreport.com/reports/R40122.html  
("For the nearly two decades that both the FFEL and DL programs were in operation, [institutions of higher education] 
were able to participate in the program of their choice."). 
12  Julie Margetta Morgan, Roosevelt Inst., Who Pays? How Industry Insiders Rig the Student Loan System—and How 
to Stop It (2018), https://rooseveltinstitute.org/wp-content/uploads/2020/07/RI-Who-Pays-Insiders-Rig-Student-Loan-
System-201806.pdf. 
13  FAQs: Student Loan Repayment During COVID-19, Student Borrower Prot. Ctr., supra note 1. 
14  Tariq Habash, The CARES Act Leaves Behind Millions of Student Loan Borrowers, Student Borrower Prot. Ctr. 
(Mar. 27, 2020), https://protectborrowers.org/the-cares-act-leaves-behind-millions-of-student-loan-borrowers/. 
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• Recognize and remedy the wide breadth of policy errors and industry abuses that 
commercial FFELP borrowers have had to endure over time. 

• Immediately halt all collections by guaranty agencies and pursue administrative action 
for the Secretary of Education to acquire all defaulted commercial FFELP loans. 

I. Commercial FFELP Borrowers Face Immediate, Measurable Financial Costs Due to 
Government Inaction 

As the pandemic and its economic fallout have worsened and as policymakers have failed to 
provide commercial FFELP borrowers badly needed relief, these borrowers have struggled. 
Over 1.2 million borrowers owing over $41 billion in commercial FFELP loans—more than a 
quarter of these loans that are outstanding—are currently in an interest-accruing forbearance or 
in default.15  Immediate, measurable financial costs are mounting due to this inaction. For 
example: 

• A typical commercial FFELP borrower will have paid nearly $6,000 more than a 
borrower with a loan owned by the Department of Education by the fall. The 
average monthly payment on a commercial FFELP loan is $300, implying that the typical 
commercial FFELP borrower will soon have paid $3,300 in federal student loan bills 
since the passage of the CARES Act last March while other federal student loan 
borrowers will not have had to make a single payment or worry about the weight of 
accruing interest.16  By the time Biden administration's current payment pause expires in 
September, this payment burden will have amounted to $5,700. 

• Commercial FFELP borrowers will pay thousands of dollars more for the same 
amount of loan forgiveness. Borrowers with both ED-held and commercial FFELP 
loans are eligible for income-based repayment (IBR), a federal student loan repayment 
plan that sets FFELP borrowers' monthly student loan bill at 15 percent of their 
discretionary income and offers loan forgiveness after 25 years of qualifying payments.17 
However, while commercial FFELP borrowers will have to continue paying on these 
loans to make progress toward IBR forgiveness during COVID, the terms of the CARES 
Act and subsequent administrative student loan relief dictate that ED-held FFELP 
borrowers in IBR will get credit toward forgiveness even in months when their payments 
are paused—that is, when their payment obligation is $0.18  As a consequence, a 
commercial FFELP borrower with a moderate income would have to pay hundreds or 

15  SBPC calculations based on Off. of Fed. Student Aid, supra note 3. 
16  SBPC estimate based on Fed. Res., Survey of Consumer Finances, 
https://www.federalreserve.govieconres/scfindex.htm (last accessed Feb. 13, 2021). These calculations assume 
similarity in average monthly student payment obligations across varieties of federal student loans. 
17  Income-Driven Repayment Plans, Fed. Student Aid, https://studentaid.gov/manage-loans/repayment/plans/income-
driven. 
18  FAQs: Student Loan Repayment During COVID-19, Student Borrower Prot. Ctr., supra note 1. 
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thousands of dollars during COVID to stay on track for eventual loan forgiveness while a 
peer with ED-held FFELP loans would not.' 

• Debt collectors have collected or seized more than $100 million during the COVID-
19 pandemic from defaulted borrowers, including tens of millions in garnished 
wages and public benefits. The lack of student loan protections during COVID has 
opened the most vulnerable commercial FFELP borrowers up to abuse by a debt 
collection industry that has hardly slowed down its work during the pandemic. There are 
currently 830,000 borrowers in default on over $24 billion in commercial FFELP loans.20 
And while collections on defaulted debt have been paused for federal student loan 
borrowers whose debts are owned by ED, new data reveal that Guaranty Agencies 
(GAs)—the hybrid insurers, servicers, and debt collectors at the heart of the commercial 
FFELP market21—have taken in over $100 million from borrowers through the Treasury 
Offset Program, administrative wage garnishment, and ostensibly "voluntary" payments 
made by borrowers since the start of COVID.22  Moreover, available data reveal stark 
regional disparities in whether and to what extent GAs have chosen to engage in 
involuntary collections—garnishing wages and seizing government payments such as 
tax refunds and social security checks.23 

19  For example, consider two borrowers who both earn the median household income in the U.S.—$68,703. Fed. 
Res. Bank of St. Louis, Real Median Household Income in the United States, 1984-2019, 
https://fred.stlouisfed.org/series/MEH0INUSA672N. One borrower has commercial FFELP loans while one has ED-
held FFELP loans, but both borrowers have been pursuing loan forgiveness through IBR and had made the same 
number of qualifying payments toward forgiveness when COVID started. If the ongoing pandemic-related student 
loan pause expires at its currently slated end-date of September 30th, 2021, the ED-held FFELP borrower will at that 
time have earned 19 qualifying payments toward IBR forgiveness since March 2020 without paying a single penny. 
Meanwhile, the commercial FFELP borrower would have had to pay over $8,000 over the period to earn the same 
number of qualifying payments toward forgiveness. Based on SBPC calculations from Income-Driven Repayment 
Plans, Fed. Student Aid, supra note 17. Should the two borrowers continue on their parallel paths after COVID and 
secure relief in the same month in the future, the commercial FFELP borrower will have paid $8,000 more to earn the 
same benefit. If the Biden administration extends student loan borrower relief again past September while retaining 
this disparity for commercial FFELP borrowers, the difference in the cost of forgiveness will only grow larger. 
29  SBPC calculations based on Off. of Fed. Student Aid, supra note 3. 
21  Mike Pierce, What it means to be a student loan service: Guaranty Agency edition (Mar. 29, 2019), 
https://protectborrowers.orp/what-it-means-to-be-a-student-loan-servicer-quaranty-agency-edition/. 
22  SBPC calculations based on FFEL Program Lender and Guaranty Agency Reports, Fed. Student Aid, 
https://studentaid.gov/data-center/lender-guaranty. Student Borrower Prot. Ctr., Payments to Guarantee Agencies 
during COVID: Cumulative Voluntary Payments since March, 
https://public.tableau.com/profile/ben.kaufman4147#!/vizhome/GAfortableauFebruary2021/Dashboard1 Note that 
voluntary payments to Guaranty Agencies necessarily amount to payments by borrowers that have not consolidated 
or rehabilitated their loans out of default through federally available programs. See Getting Out of Default, Fed. 
Student Aid, https://studentaid.gov/manage-loans/default/get-out. Instead, these are payments solicited by Guaranty 
Agencies during a pandemic—a time when borrowers are likely to be undergoing unique economic hardship. 
23  For example, while Texas's guaranty agency has taken in well over $15 million from defaulted commercial FFELP 
borrowers through administrative wage garnishment since the end of March, several state GAs—including those of 
Utah, New Hampshire, Michigan, Oklahoma, New Mexico, and Louisiana—have all collected less than $100,000 
since March by the same method. Based on SBPC calculations from FFEL Program Lender and Guaranty Agency 
Reports, Fed. Student Aid, supra note 22. This disparity cannot be explained away by differences in population; 
Michigan, for example, has roughly a third of the population of Texas, but has collected far less than a third through 
its guaranty agency during COVID. See U.S. Census Bureau, Evaluation Estimates (2020), 
https://www.census.gov/programs-surveys/popest/technical-documentation/research/evaluation-estimates.html. In 
turn, while defaulted borrowers whose loans happen to have been owned by ED have been granted protections 
regardless of where in the country they reside, borrowers with commercial FFELP loans could be made the targets of 
the student debt collection machine even during a pandemic solely as a function of the state they lived in when they 
went to college. See FFEL Program Lender and Guaranty Agency Reports, Fed. Student Aid, supra note 22. 
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II. The Effects of This Financial Hardship May Drive Lasting Financial Insecurity for 
Borrowers and their Families 

As described above, by virtue of federal inaction to assist borrowers who owe commercial 
FFELP loans, these borrowers are projected to pay thousands of dollars in unnecessary student 
loan costs during the pandemic. However, it would be a mistake to consider these costs in 
isolation. Should this lack of aid continue, its ripple effects across commercial FFELP borrowers' 
financial lives will continue to compound: 

• Struggling commercial FFELP borrowers will face consequences in every area of 
their financial lives. For borrowers who are struggling financially from the pandemic 
and its economic fallout, needing to allocate $300 per month toward student loans could 
mean not being able to afford basic life expenses. One in nine Americans is food 
insecure;24  the $5,700 that the typical commercial FFELP borrower will have put toward 
these loans from March 2020 through September 2021 could have paid for more than 12 
trips to the grocery store for the average family of four.25  One in three renters has 
reported housing insecurity since the start of the pandemic;28  those $5,700 in student 
loan payments could have covered over four months of rent for the median two-bedroom 
apartment in the U.S., allowing many borrowers to stave off eviction.27  More than 60 
percent of Americans have been at risk of utility shut offs during COVID;28  the amount a 
commercial FFELP borrower will pay on FFELP loans would cover over 13 months of 
the average utility bill.29  The list of financial risks for commercial FFELP borrowers due to 
their still having to make student loan payments goes on, and it includes the possibility of 
not being able to cover a healthcare deductible if they, like millions of others, should 
contract the coronavirus.3°  But instead of relief, financially strapped borrowers have 
received only more student loan bills. 

• Commercial FFELP borrowers will face unique costs and long-term financial 
hardship for additional expenses that other borrowers will be spared. As they 
continue to make payments that peers with other varieties of federal student loans are 
excused from, commercial FFELP borrowers are left with negative consequences that 
ripple across their financial lives. These repercussions include the loss of an opportunity 

24  U.S. Dept of Ag., Household Food Security in the United States in 2019 (Sep't 2020), 
https://www.ers.usda.govipublications/pub-details/?pubid=99281. 
25  SBPC calculations based on Bureau of Labor Statistics, Table 3444, Consumer units of four people by income 
before taxes (2018-2019), https://www.b1s.govicex/2019/CrossTabs/sizbvinc/xfour.PDF. Assumes two trips to the 
grocery store per month. 
28  Press Release, Nat'l Low Income Hous. Coalition, Pandemic Widens Housing Security Disparities (Sep't 8, 2020), 
https://nlihc.org/resource/pandemic-widens-housing-security-disparities. 
27  SBPC calculations based on Sydney Temple, America's 2020 Rental Market in Review: Did Renters Pay More 
During Pandemic?, Rentable Blog (Dec. 29, 2020), https://www.rentable.co/blog/annual-rent-report/;  see also Eviction 
Lab, Eviction Tracking, https://evictionlab.org/eviction-tracking. 
25  Press Release, Nat'l Energy Assistance Dirs. Assoc., Summary of State Utility Shut-Off Moratoriums Due to Covid-
19 (Oct. 19, 2020), https://neada.org/utilityshutoffsuspensions/. 
25  SBPC calculations based on Bureau of Labor Statistics, supra note 25. 
35  How Much Does Individual Health Insurance Cost?, eHealth, 
https://www.ehealthinsurance.com/resources/individual-and-familv/how-much-does-individual-health-insurance-cost 
(last updated Nov. 24, 2020). 
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for borrowers to pay their way out of higher-interest debts. Consider two identical 
borrowers, one with commercial FFELP loans and one with ED-held FFELP loans. Like 
many, these two borrowers may have an outstanding balance on a high-interest credit 
card. However, with payments paused during COVID, the ED-held FFELP borrower 
could use the freed up monthly $300 to pay down the credit card balance. Meanwhile, 
the commercial FFELP borrower may be stuck making only the minimum payment. If the 
two borrowers follow this course of action while both owing the national average balance 
of $5,313,31  the ED-held FFELP borrower will emerge at the scheduled end of the 
payment pause in September 2021 having already paid off the entire credit card 
balance, while the commercial FFELP borrower would have barely made a dent, still 
owing $5,026.32  Paying down the remainder of that balance while continuing to make 
only the minimum payment would take the commercial FFELP borrower several 
additional years and require paying an added $17,105 in interest beyond the interest 
expense incurred by the ED-held FFELP borrower. 33 

• While other borrowers enjoy the compound benefits of saving, commercial FFELP 
borrowers will fall further behind. Needing to continue paying on federal student loans 
during COVID robs commercial FFELP borrowers of a key wealth-building opportunity 
available to other federal student loan borrowers. For example, an ED-held FFELP 
borrower may choose to invest the paused student loan payments in a retirement 
account while the commercial FFELP borrower remains required to cover the monthly 
student loan bill. An ED-held FFELP borrower who simply allocated the paused student 
loan payment into an S&P 500 tracker each month since March would have seen an 
over 21 percent return on investment through the start of February 2021, generating 
almost $4,000 of wealth on only $3,300 in contributions.' The commercial FFELP 
borrower, meanwhile, would have simply paid $3,300 to a student loan company over 
the same period. Even if the ED-held FFELP borrower's $4,000 generates only a much 
more modest 5 percent annual rate of return for the next 20 years, that borrower will 
have over $10,605 to enjoy. These lost savings are just one more example of the lasting 
and likely permanent effects of the expenses commercial FFELP borrowers are now 
required to bear. 

Research shows that in the last recession, those who did not receive household debt relief took 
almost four more years to recover with regard to consumer spending, home prices, and 
employment than those who did.35  The unique costs being imposed on commercial FFELP 
borrowers are likely to leave them with a similarly rocky and elongated path to relief from 
COVID. 

31  Stefan Lembo Stolba, Experian 2020 Consumer Credit Review, Experian (Jan. 4, 2021), 
https://www.experian.com/blogs/ask-experian/consumer-credit-review/. 
32  SBPC calculations. Assumes a starting credit card balance of $5,313 at an interest rate of 20.5 percent and 
minimum payments at the greater of $50 or two percent of the borrower's outstanding balance. See id. 
33  SBPC calculations, see id. 
34  SBPC calculations based on SPDR S&P 500 ETF Trust (SPY), Yahoo! Fin., 
https://finance.yahoo.com/quote/SPY/history/ (last visited Feb. 12, 2021) (containing data through 2/8/2021). 
35  Tomasz Piskorski & Amit Seru, Debt Relief and Slow Recovery: A Decade after Lehman (Dec. 1, 2018) 
(unpublished manuscript), https://papers.ssrn.com/so13/papers.cfm?abstract id=3303411. 
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III. Borrowers Feel this Financial Strain Acutely and Express Frustration and Anger That 
They Have Been Ignored by Policymakers Throughout the Pandemic 

Underlying these statistics are the millions of borrowers struggling to make ends meet during a 
pandemic all while being denied relief due to no fault of their own decision-making. The 
following are only a small sample of the narratives of FFELP borrowers who have recently 
reached out to the Consumer Financial Protection Bureau for help grappling with the weight of 
these loans during COVID: 

• "Due to covid I am not working. . I haven't received unemployment although I've been 
trying for over 4 months now. I have begged them in multiple emails and explained my 
situation since XXXX and now they said theres no forbearance left and if Im late they will 
immediately report to my credit so I use much needed funds to pay. Please help. In this 
time with no income and being unable to work due to being immunocompromised 
I am shocked that a company is this heartless."' 

• "I have FFELP loans serviced by Navient and owned by Navient Federal Loan trust. It is 
my understanding that these are federal loans, but I was told by Navient on XX/XX/2020 
that I did not qualify for the interest waiver due to COVID because they are not owned by 
the Ed Dept. . . . I had no idea mine were not education dept loans until now. It says 
on Navients website that all federal loan interest rates are set by Congress but mine are 
still showing 3-7 °/0. I don't know who to reach out to. Both my husband and I have huge 
student loan balances. . . and both of us have had our hours cut in half due to the 
virus."37 

• "I was laid off work due to . . . mandatory office closure for the coronavirus. I received an 
automated email stating to go to StudentAid.gov and apply for Income-Based 
Repayment plan, which I did. It also stated if I have any questions, several ways 
were listed on how to contact them. I tried them all. I went to the app and tried using 
online tools to defer, but a pop up stated it was unavailable and needed to call. I called, 
and the message said the office was shut down, no way to leave a message. I tried their 
website, also ran into the same issues. I tried to email, but a pop up stated it was also 
not available. I tried live chat, it stated no one was available. Finally, I went to their social 
media site, and saw that I was not alone. Hundreds of comments were showing that they 
too could not get a hold of [my servicer], and were getting no responses. I left a 
comment, and was told to [direct] message them.. . . I tried again Sunday, on Monday, 
and Tuesday. No replies. . . . Then I was billed my full amount, debited right from 
my checking account yesterday.... I have no income at the moment and they are 
not helping me during these financially difficult times."38 

36  Consumer Complaint 3787868, Consumer Fin. Prot. Bureau (Aug. 10, 2020), 
https://www.consumerfinance.gov/data-research/consumer-complaints/search/detail/3787868 (emphasis added). 
37  Consumer Complaint 3580183, Consumer Fin. Prot. Bureau (Mar. 25, 2020), 
https://www.consumerfinance.gov/data-research/consumer-complaints/search/detail/3580183 (emphasis added). 
38  Consumer Complaint 3581789, Consumer Fin. Prot. Bureau (Mar. 26, 2020), 
https://www.consumerfinance.gov/data-research/consumer-complaints/search/detail/3581789 (emphasis added). 
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• "In early XXXX.. . I submitted my application ( online ) for an income-driven-repayment 
plan to one of my student loan servicers ( Nelnet ) ; not only did I complete the 
necessary form but as a follow up I called [N]elnet to make sure that they received and 
approved the INCOME DRIVEN REPAYMENT PLAN for one year. Despite my 
meticulous care in this area —Nelnet just recently sent me a harrassing email 
erroneously stating that I am currently 15 days past due. . . They have harrassed me in 
this manner before and along with the current stresses due to covid-19 and trying 
to keep body and soul together by buying food and paying rent --there unecessary and 
frivolous harrassment is starting to adversely effect my mental and physical health 
and well being ( I am currently XXXX years old ) "39 

• "I was temporally laid off from my job because we closed for 7 weeks. Under the federal 
law, ALL student loan payments were put on hold, this includes 0 % interest. . . I have 
recently gotten letters from Allied Interstate demanding payment on my student loans. 
Today I got a hefty envelope from them stating if I don't repay my loan, in full, they will 
start to garnish my wages!!! How is this legal??? How are they allowed to harass 
people about their student loans when there is a law in place the no payments are 
due!! This needs to be addressed!! Up until XXXX, when the Act took place, I paid my 
loan every month on time! PLEASE HELP!!"4° 

• "Due to Covid-19 I have lost my income . . . my shop was forced to close due to the 
statewide shutdown on XX/XX/XXXX. I immediately applied for AES 's "disaster 
forbearance ", and was given confirmation of receipt of my message on XX/XX/XXXX. 
Since then, I have received only" past due" notices. I have applied again and again 
through their system, each time only receiving confirmation of receipt, and then more 
past due notices and instructions on how to apply for the forbearance, for which I've 
applied multiple times. When I try to follow up on that I get nothing. They also note that 
they are reporting my delinquency to credit agencies every month."'" 

The distinction between commercial and ED-held FFELP borrowers and the disparity across 
their levels of hardship during COVID serves as yet another reminder of the tendency for the 
student loan industry to receive generous aid in times of crisis while borrowers are left to 
struggle.42 

As mentioned above, the notion of "commercial" and "ED-held" FFELP loans arose during the 
last financial crisis when the federal government bought swaths of privately held FFELP loans 

39  Consumer Complaint 3846466, Consumer Fin. Prot. Bureau (Sept. 12, 2020), 
https://www.consumerfinancetiovidata-research/consumer-complaints/search/detail/3846466 (emphasis added). 
49  Consumer Complaint 4008326, Consumer Fin. Prot. Bureau (Dec. 13, 2020), 
https://www.consumerfinance.govidata-research/consumer-complaints/search/detail/4008326 (emphasis added). 
41  Consumer Complaint 3619550, Consumer Fin. Prot. Bureau (Apr. 23, 2020), 
https://www.consumerfinance.govidata-research/consumer-complaints/search/detail/3619550 (emphasis added). 
42  Ben Kaufman, Washington Delivered COVID Aid to the Private Student Loan Industry. It's Time to Protect 
Borrowers., Student Borrower Prot. Ctr. (Jan. 26, 2021), https://protectborrowers.orq/washinciton-delivered-covid-aid-
to-the-private-student-loan-industry-its-time-for-borrowers-to-get-a-turn-at-relief/. 
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from Wall Street banks in a last-ditch effort to prop up the student loan system." While this 
bailout offered hundreds of billions of dollars' worth of taxpayer-funded relief for some of the 
largest financial institutions in the world, it did nothing to help borrowers dealing with the same 
financial crisis. Worse, the millions of people left with their debts on bank balances sheets have 
found in subsequent years that their level of safety as borrowers has been left to the whims of 
Wall Street, leading consumers to lose out on key repayment protections," servicemembers to 
have their rights violated,45  teachers to be ripped off by their creditors," public servants to have 
promises of loan forgiveness broken,' and even taxpayers to be fleeced by the student loan 
industry." 

That sad legacy carries on today. 

IV. Policy Recommendations 

The executive branch has within its power the ability to stop Washington's treatment of these 
borrowers as invisible and their distress as too complex a problem to solve. We urge the 
following actions to end the unfortunate history of commercial FFELP borrowers being singled 
out for a lack of student borrower protection: 

• Create a clear path for all FFELP borrowers to take advantage of the payment 
pause without penalty. The vast majority of FFELP borrowers have a right under 
federal law to consolidate their loans into a federal Direct Loan, making them eligible for 
pandemic-related protections. However, the design of the student loan system and the 
financial penalties for borrowers considering or pursuing consolidation can make this a 
costly proposition. For example, federal law requires borrowers who consolidate to pay a 
higher interest rate and to forfeit progress toward loan forgiveness under income-based 
repayment." Research by both of our organizations demonstrates that some of these 
barriers are the result of prior administrations' overly narrow interpretation of the Higher 
Education Act (HEA). ED already has tools at its disposal to remedy this, and it must use 
them immediately to protect borrowers from all negative consequences associated with 
consolidation. Under the Higher Education Relief Opportunities for Students Act of 2003 
(HEROES Act), the Secretary of Education can use his authority to "waive or modify any 
statutory or regulatory provision applicable to the student financial assistance programs." 

43  Morgan, supra note 12. 
44  Ombudsman's Office, Consumer Fin. Prot. Bureau, Annual Report to the Director (2015), 
https://files.consumerfinance.gov/f/201512 cfpb report ombudsman-office.pdf. 
45  U.S. Dep't of Jus., Nearly 78,000 Service Members to Begin Receiving $60 Million Under Department of Justice 
Settlement with Navient for Overcharging on Student Loans (May 28, 2015), https://www.justice.gov/opa/prinearly-
78000-service-members-begin-receiving-60-million-under-department-justice-settlement. 
46  Amended Class Action Complaint, Hyland et al. v. Navient Corporation, No. 1:18-cv-09031 (S.D.N.Y. Jan. 1, 2019), 
www.psffsettlement.com/Portals/O/Document%20Files/Firse/020Amended%20Complaint.pdf?ver=2020-06-16-
150656-000.  
47  Student Borrower Prot. Ctr., Broken Promises, supra note 10. 
48  Stacy Cowley, Navient, a Student Loan Company, Is Ordered to Repay $22 Million to the Government, N.Y. Times 
(Feb. 2, 2021), https://www.nytimes.com/2021/02/02/business/navient-a-student-loan-company-is-ordered-to-repay-
22-million-to-the-government.html. 
49  Student Loan Consolidation, Fed. Student Aid, https://studentaid.gov/manage-loans/consolidation. 
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This authority along with existing authority under the HEA can be used to ensure that 
upon consolidation the resulting loan will adopt the same interest rate of the underlying 
loans after the expiration of any available payment pause and that all qualified payments 
toward loan forgiveness through IBR remain accounted for. 50  The Secretary should also 
ensure that this avenue for consolidation is open to all borrowers with commercial 
FFELP loans and other federal loans not held by the Department of Education—
removing any legacy statutory or regulatory barriers to consolidation. 

• Recognize and remedy the wide breadth of policy errors and industry abuses that 
commercial FFELP borrowers have had to endure. Fitting with President Biden's 
calls for the nation to "Build Back Better" in response to COVID, any emergency action 
to strengthen access to consolidation should also free these borrowers from the myriad 
problems that have plagued the FFEL program for decades. Specifically, consolidations 
should afford borrowers relief for past errors that have imposed unnecessary loan costs 
or denied access to debt relief. For example, by continuing to count payments made 
before consolidation, the Secretary can award credit towards Public Service Loan 
Forgiveness (PSLF) based on monthly payments made on a FFELP loan—canceling 
these loans outright where a FFELP borrower has previously made 120 otherwise-
qualifying payments.51  As has been documented at length elsewhere, administrative 
errors, policy choices, and extensive industry breakdowns have kept commercial FFELP 
borrowers from securing relief through income-driven repayment,52  work in public service 
jobs,53  and other legal avenues for discharge.54  These borrowers need more than a 
chance to consolidate without losing progress toward forgiveness; they need the 
government to follow through on promised relief for which these borrowers should have 
already qualified, but which they have so far been denied through no fault of their own.55 

• Immediately halt all collections by guaranty agencies and pursue administrative 
action for the Secretary of Education to acquire all defaulted commercial FFELP 
loans. During the first weeks of the pandemic, the Trump Administration authorized 
guaranty agencies to halt debt collection and suspend involuntary collection efforts.56 

5°  In particular, the HEROES Act of 2003 grants the Secretary of Education authority to "waive or modify any statutory 
or regulatory provision applicable to the student financial assistance programs under title IV of" the Higher Education 
Act in "connection with a . . . national emergency" to ensure "administrative requirements placed on . . . recipients of 
student financial assistance are minimized . .. to ease the burden on such students and avoid .. . defaults." 20 
U.S.C. § 1098bb (2003); see also Letter from Am. Fed'n of Teachers & Student Borrower Prot. Ctr. to Betsy DeVos, 
Sec'y, U.S. Dept of Educ. (Mar. 19, 2020), https://protectborrowers.orq/wp-content/uploads/2020/03/AFT-SBPC-
HEROES-Act-Letter-Final-for-Circulation-1.pdf. 
51  Student Borrower Prot. Ctr. et al., Delivering on Debt Relief: Proposals, Ideas, and Actions to Cancel Student Debt 
on Day One and Beyond (Nov. 2020), https://protectborrowers.org/debtreliefreport Ip/. 
52  Persis Yu, Relief for Borrowers in Income-Driven Repayment, in Delivering on Debt Relief: Proposals, Ideas, and 
Actions to Cancel Student Debt on Day One and Beyond 75 (Nov. 2020), 
https://papers.ssrn.com/sol3/papers.cfm?abstract id=3756511. 
53  Student Borrower Prot. Ctr., Broken Promises, supra note 10. 
54  Student Borrower Prot. Ctr. et al., Delivering on Debt Relief, supra note 51. 
55  Yu, supra note 52; Student Borrower Prot. Ctr., Broken Promises, supra note 10. 
56  Office of Postsecondary Educ., Updated Guidance for Interruptions of Study Related to Coronavirus (COVID-19), 
Fed. Student Aid (Apr. 3, 2020), https://ifap.ed.gov/electronic-
announcements/040320UPDATEDGuidanceInterruptStudyReICOVID19. 
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Yet, as described above, most of the industry did not take these actions, costing 
borrowers more than $100 million. The Secretary should amend past guidance to 
guaranty agencies to compel these companies to halt all collections, including debt 
collection phone calls, negative credit reporting, and involuntary collections, recognizing 
the immediate financial harm caused by these efforts. The Secretary also has the clear 
authority to compel any guaranty agency to "...assign to the Secretary any loan of which 
it is the holder..." if the Secretary determines it is in the federal government's "fiscal 
interest" to do so.57  The Secretary should pursue all available options to take possession 
of defaulted commercial FFELP loans, immediately adding these loans to the federal 
government's student loan portfolio and affording these borrowers all benefits due to any 
other borrower with a federally held loan, including the suspension of interest and 
monthly payments. 

Today 8.25 million people owe at least one federally guaranteed loan held by a private creditor. 
As part of any administrative effort to protect borrowers with commercial FFELP loans and other 
federally guaranteed loans in the short term, the Secretary should develop a comprehensive 
strategy to rapidly wind down the existence of private creditors in the federal student loan 
system. This should include working with Congress to obtain comparable authority to the 
Ensuring Continued Access to Student Loans Act (ECASLA) to allow private lenders to 
voluntarily return their FFELP loans to the Department, and force FFELP lenders to assign 
loans back to the Department if it the Secretary determines it is in the "federal fiscal interest" of 
the Department and taxpayers.58 

The Trump administration exercised executive authority to cancel student loan interest charges 
and pause loan payments for over 40 million federal student loan borrowers.59  The Biden 
administration can and should use the same tools to finally offer immediate relief to millions of 
federal student loan borrowers who have been left behind. 

Sincerely, 

Student Borrower Protection Center 
National Consumer Law Center 

CC: 

Sen. Patty Murray, Chair, Senate Committee on Health, Education, Labor and Pensions 
Sen. Richard Burr, Ranking Member, Senate Committee on Health, Education, Labor and 
Pensions 

57  20 USC 1078(c)(8) ("(8) Assignment to protect Federal fiscal interest. If the Secretary determines that the 
protection of the Federal fiscal interest so requires, a guaranty agency shall assign to the Secretary any loan of which 
it is the holder and for which the Secretary has made a payment pursuant to paragraph (1) of this subsection."). 
58  Supra note 56. 
59  Kevin M. Lewis & Edward C. Liu, Cong. Rsch. Serv., LSB10568, The Biden Administration Extends the Pause on 
Federal Student Loan Payments: Legal Considerations for Congress (2021), 
https://www.everycrsreport.com/reports/LSB10568.html. 
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Rep. Bobby Scott, Chair, House Committee on Education and Labor 

Rep. Virginia Foxx, Ranking Member, House Committee on Education and Labor 



Beth Antunez, Legislation 

From: Beth Antunez, Legislation 

Sent: Wednesday, February 17, 2021 4:10 PM 

To: Morgan, Julie; Miller, Benjamin 

Cc: Jane Meroney, Legislation; Sarah Tammelleo, Research & Strategic Initiatives 

Subject: request to discuss PSLF 

Hi Julie and Ben, 

Could we chat with you (or the appropriate person you designate) about Public Service Loan Forgiveness? 

We know you guys are super busy, so could be quick 30 minute call the end of this week or next. 

Thank you. 

Beth Antunez 

American Federation of Teachers 

(b)(6) 



Beth Antunez, Legislation 

From: Beth Antunez, Legislation 

Sent: Thursday, February 18, 2021 8:01 AM 

To: Miller, Benjamin; Morgan, Julie 

Cc: Jane Meroney, Legislation; Sarah Tammelleo, Research & Strategic Initiatives 

Subject: Re: request to discuss PSLF 

Sounds good. We will call you then. 

From: Miller, Benjamin <Benjamin.Miller@ed.gov> 

Sent: Thursday, February 18, 2021 7:25 AM 

To: Beth Antunez, Legislation; Morgan, Julie 

Cc: Jane Meroney, Legislation; Sarah Tammelleo, Research & Strategic Initiatives 

Subject: Re: request to discuss PSLF 

Let's do 10:30. Is phone ok? I'm at (b)(6) 

Ben Miller 

  

(b)(6) 

  

Benjamin.Miller@ed.gov 

 

From: Beth Antunez, Legislation <bantunez@aft.org> 

Sent: Wednesday, February 17, 2021 10:29:34 PM 

To: Miller, Benjamin <Benjamin.Miller@ed.gov>; Morgan, Julie <Julie.Morgan@ed.gov> 

Cc: Jane Meroney, Legislation <JMeroney@aft.org>; Sarah Tammelleo, Research & Strategic Initiatives 
<stammell@aft.org> 

Subject: Re: request to discuss PSLF 

Thank youl Either of those times works for us—want to pick the one that works better for you? 

From: Miller, Benjamin <Benjamin.Miller@ed.gov> 

Sent: Wednesday, February 17, 2021 10:11 PM 

To: Beth Antunez, Legislation; Morgan, Julie 

Cc: Jane Meroney, Legislation; Sarah Tammelleo, Research & Strategic Initiatives 

Subject: Re: request to discuss PSLF 

Hi Beth, will have to see if we can both find time but one of us should be able to. 10:30 or 12:30 tomorrow? 

Ben Miller 

(b)(6) 

Benjamin.Miller@ed.gov 

From: Beth Antunez, Legislation <bantunez@aft.org> 

Sent: Wednesday, February 17, 2021 4:10:01 PM 

To: Morgan, Julie <Julie.Morgan@ed.gov>; Miller, Benjamin <Benjamin.Miller@ed.gov> 

Cc: Jane Meroney, Legislation <JMeroney@aft.org>; Sarah Tammelleo, Research & Strategic Initiatives 

<stammell@aft.org> 

Subject: request to discuss PSLF 



Hi Julie and Ben, 

Could we chat with you (or the appropriate person you designate) about Public Service Loan Forgiveness? 

We know you guys are super busy, so could be quick 30 minute call the end of this week or next. 

Thank you. 

Beth Antunez 

American Federation of Teachers 
(b)(6) 

This email has been scanned for spam & viruses. If you believe this email should have been stopped by our 

filters, click here to report it. 



Miller, Benjamin 

From: Miller, Benjamin 

Sent: Thursday, February 18, 2021 4:47 PM 

To: Linda Darling-Hammond 

Subject: Survey 

Attachments: PULSE items-v10.2 clean copy.docx 


