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VIA ELECTRONIC MAIL       January 4, 2023 
 
TO:  Debra S. Wall           Emory A. Rounds  

Acting Archivist of the United States        Director 
 U.S. National Archives and          Office of Government Ethics 

      Records Administration         1201 New York Ave NW #500 
700 Pennsylvania Ave NW                    Washington, D.C. 20005 
Washington, D.C. 20408 

 
 
CC:  The Honorable Merrick Garland        The Honorable Stuart F. Delery 
 Attorney General           Counsel to the President 
 U.S. Department of Justice                                   The White House 
 1331 F Street NW          1600 Pennsylvania Ave NW 
 Washington, D.C. 20005         Washington, D.C. 20500 
 

Bobak Talebian 
 Director 
 Office of Information Policy 
 U.S. Department of Justice 
 1331 F Street NW 
 Washington, D.C. 20005 
 
 
Re: Potential unauthorized destruction of records subject to the Presidential 
Records Act and the Federal Records Act.   
 
Dear Ms. Wall and Director Rounds, 
 
Protect the Public’s Trust (PPT) is a non-partisan organization dedicated to promoting 
integrity in government and restoring the public’s trust in government officials. We wish 
to draw your attention to the significant likelihood that official communications involving 
officials in the White House and Executive Branch agencies have been destroyed in 
violation of the Presidential Records Act (PRA) and Federal Records Act (FRA), actions 
that contribute to the perception of further wrongdoing. Media reports revealed the 
existence of a troubling private “backchannel” for electronic communications between 
Biden administration officials and a prominent Democratic operative with “easy access to 
the White House,” who worked on behalf of indicted cryptocurrency trader Sam 
Bankman-Fried and his firm, FTX. This “backchannel” reportedly provided a platform 
for official conversations between political appointees and the operative, who almost 
certainly was attempting to influence these officials outside of channels where records are 
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preserved in compliance with the law. The reports also suggest that these electronic 
messages with administration officials may have been expunged and may no longer be 
recoverable. Such a loss of records alone would be an affront to these officials’ duties to 
the American public and to the Biden Administration’s vows to adhere to the highest 
standards of ethics and transparency. Here, however, these officials’ communications 
seemingly involve an agent attempting to influence policy for a firm whose alleged fraud 
and money laundering apparently misappropriated billions of dollars of investor and 
customer wealth and whose founder and other executives are currently under federal 
indictments. In these circumstances the issues of compliance, ethics, and transparency are 
even more significant. Additional public accounts have exposed extensive ties between 
political appointees at federal agencies considering regulation of cryptocurrency, Mr. 
Bankman-Fried, and FTX. Whether any of these appointees may also have used a private 
backchannel to communicate with Mr. Bankman-Fried, FTX, or their agents is unclear.   
 
As discussed below, to the extent communications were had on private messaging 
platforms by covered officials serving as advisors to the President, the media reports raise 
concerns about compliance with the Presidential Records Act. Moreover, to the extent 
officials who may have been participating in backchannel communications were working 
at federal agencies, the communications would raise implications for their records 
retention obligations under the Federal Records Act.   
 
Maintaining and preserving all official records pursuant to federal record retention laws is 
an important responsibility of the U.S. National Archives and Records Administration 
(NARA). NARA did not hesitate to invoke the Presidential Records Act when use of 
private devices for official business was made an issue during the previous 
administration,1 and recently used the Act to support a subpoena to search the home of a 
former U.S. President. Given that enforcement of federal record retention laws now 
appears to be a high priority for the Archivist of the United States, and by extension the 
Department of Justice, we look forward to NARA continuing its vigorous actions in order 
to preserve the historical record of President Joseph Biden and his administration in this 
serious matter.  
 
 
 
 
 
 

 
1National Archives warned Trump White House to preserved documents - POLITICO (NARA periodically 
warned White House lawyers in the previous administration to follow document preservation laws in the 
wake of claims that some administration officials may have been using private electronic devices to 
conduct government business.)  The Trump Administration had in place express direction and provided 
training on the handling any public information that may have been involved in private electronic  
accounts.  Id.  Whether the Biden administration has implemented and enforces such measures should be a 
topic of inquiry for NARA.     

https://www.politico.com/story/2017/10/17/national-archives-trump-documents-preserve-243888
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Background 
 
In late-December 2022, investigative reports emerged about a prominent Democrat 
activist, Sean McElwee, and his firm, Data For Progress, having a backchannel on Slack2 
that served as a site for a “rolling conversation” between Mr. McElwee and Biden 
Administration officials.3 It was also widely reported that Mr. McElwee “had easy access 
to the White House” and was working on behalf of Sam Bankman-Fried, recently 
indicted cryptocurrency trader and a major donor to Democratic politicians.4 As one 
progressive strategist put it: “this was about [Mr. McElwee] running a political strategy 
designed to shield crypto from government oversight . . . that’s what Sam Bankman-Fried 
was paying Sean McElwee for.”5 The news reports also chronicle that Mr. McElwee 
closed the Slack channel upon the indictment of Mr. Bankman-Fried.6   
 
Notably, and of particular relevance to NARA, the owners and administrators of a 
workspace containing a Slack channel can delete the channel. According to Slack’s help 
center, “Deleted channels are permanently removed from a workspace, message history 
included.”7 In addition, users can set their messages to expire after a specified time 
period and certain Slack plans allow owners and administrators of a workspace to set 
retention policies, including automatically deleting messages after a specified period of 
time.8  Accordingly, based on this reporting, there is reason for significant concern about 
whether public records that could have serious legal ramifications for the Biden 
Administration have been maintained by officials using private communications 
platforms to conduct government business.  
 
Ties between the administration and FTX are not speculation. It has been reported that 
Mr. Bankman-Fried donated $10 million to President Biden’s 2020 campaign and his 
donation of more than $36 million to Democrats in the 2022 midterm elections was 
second only to the donations of George Soros.9   
 

 
2Slack is a confidential messing service that allows “anyone inside or outside your organization [to] 
collaborate just like you would in person. People can work in dedicated spaces called channels that bring 
together the right people and information.” What is Slack? | Slack 
3 POLITICO Playbook: Inside the scramble to trace SBF's dirty money - POLITICO, 
https://www.politico.com/newsletters/playbook/2022/12/22/inside-the-scramble-to-trace-sbfs-
dirty-money-00075128.  
4 Id.    
5 Sam Bankman-Fried and Sean McElwee’s Fateful Alliance (nymag.com), 
https://nymag.com/intelligencer/2022/12/sam-bankman-fried-and-sean-mcelwees-fateful-alliance.html 
6 POLITICO Playbook: Inside the scramble to trace SBF's dirty money - POLITICO,. 
7 Slack help center, “Using Slack”, https://slack.com/help/articles/213185307-Archive-or-delete-a-channel 
8 Id. See also, Slack help center, “Using Slack”, https://slack.com/help/articles/115005393586-Edit-
message-retention-settings-for-specific-conversations 
9 SEC Chairman Gary Gensler met with head of FTX months before collapse | Fox Business, published November 15, 
2022. 

https://slack.com/help/articles/115004071768-What-is-Slack-
https://www.politico.com/newsletters/playbook/2022/12/22/inside-the-scramble-to-trace-sbfs-dirty-money-00075128
https://www.politico.com/newsletters/playbook/2022/12/22/inside-the-scramble-to-trace-sbfs-dirty-money-00075128
https://www.politico.com/newsletters/playbook/2022/12/22/inside-the-scramble-to-trace-sbfs-dirty-money-00075128
https://nymag.com/intelligencer/2022/12/sam-bankman-fried-and-sean-mcelwees-fateful-alliance.html
https://www.politico.com/newsletters/playbook/2022/12/22/inside-the-scramble-to-trace-sbfs-dirty-money-00075128
https://slack.com/help/articles/213185307-Archive-or-delete-a-channel
https://slack.com/help/articles/115005393586-Edit-message-retention-settings-for-specific-conversations
https://slack.com/help/articles/115005393586-Edit-message-retention-settings-for-specific-conversations
https://www.foxbusiness.com/markets/sec-chairman-gary-gensler-met-with-head-ftx-months-before-collapse
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In addition to records of campaign donations, there is evidence of a close, personal 
relationship between executives at FTX and decisionmakers at federal agencies that were 
in a position to regulate FTX and the cryptocurrency industry as whole. Records released 
under the Freedom of Information Act show that Dan Berkovitz, at the time a 
commissioner at the Commodities Futures Trading Commission (CFTC), met for dinner 
at a high-end restaurant in Washington, D.C., with Mr. Bankman-Fried and other FTX 
executives.10 The dinner occurred while Mr. Bankman-Fried was lobbying the CFTC to 
amend trading rules to give FTX more freedom and power over the cryptocurrency 
industry.11   
 
The collegiality of this relationship is also evident from an email exchange in which Mr. 
Berkovitz wrote to FTX executives about his observation while watching a baseball game 
that FTX was the official cryptocurrency exchange of Major League Baseball. Mr. 
Bankman-Fried responded: "We are the natural choice to be the 'umpires of the crypto 
industry.'"12 It is not far-fetched to believe an entity considering itself worthy of this 
status would attempt to influence officials involved in the development of regulations and 
oversight of the industry, possibly using platforms outside of official channels to insulate 
their communications from public disclosure. Just days after this exchange with FTX 
executives, Mr. Berkovitz left his post at the CFTC to become the General Counsel at the 
Securities and Exchange Commission (“SEC”), another agency considering regulation of 
the cryptocurrency industry at the time.13 Tellingly, just days after the story broke about 
the cozy relationship between Mr. Berkovitz and the upper echelons of FTX, including 
the indicted Mr. Bankman-Fried, Mr. Berkovitz resigned as General Counsel of SEC.14 
  
Even before Mr. Berkovitz’s arrival at SEC, however, the agency was no stranger to Mr. 
Bankman-Fried or his company. Fox Business News has reported that SEC Chairman, 
Gary Gensler,15 held a 45-minute Zoom call with Mr. Bankman-Fried where they 
discussed an idea for a new SEC-approved cryptocurrency trading platform.16 If 
approved, Mr. Bankman-Fried would have received a head start on the competition with 

 
10 Regulator wined and dined by SBF and FTX out at the SEC | Washington Examiner; FTX’s General 
Counsel, who had worked at the CFTC helped facilitate the meeting.  See also, Emails Reportedly Show 
Ex-Regulators Helped SBF Get Ins With the CFTC (gizmodo.com.au). (“Also at the meeting was Mark 
Wetjen, a former CFTC chairman and commissioner who, at the time, worked as head of policy for FTX.” 
CFTC commissioner at the time, Dawn Stump, was also invited to the dinner, but reports could not confirm 
if she actually attended.  She is no longer with the CFTC).  
11 Id. 
12 Sam Bankman-Fried told crypto regulator FTX was 'natural choice' to be 'umpires' of industry, emails 
show | Washington Examiner, published December 16, 2022.  
13 Regulator wined and dined by SBF and FTX out at the SEC | Washington Examiner, published 
December 27, 2022. 
14 SEC.gov | SEC Announces Departure of Dan Berkovitz; Megan Barbero Named General Counsel 
15 Mr. Gensler was Chair of the CFTC during the Obama Administration. SEC.gov | Gary Gensler.  Messrs. 
Gensler and Berkovitz had worked together at the CFTC.  https://www.sec.gov/news/press-release/2021-
198   
16 SEC Chairman Gary Gensler met with head of FTX months before collapse | Fox Business, published 
November 15, 2022. 

https://www.washingtonexaminer.com/policy/economy/sec-official-steps-down-ftx-connection
https://www.gizmodo.com.au/2022/12/emails-reportedly-show-ex-regulators-helped-sbf-get-ins-with-the-cftc/
https://www.gizmodo.com.au/2022/12/emails-reportedly-show-ex-regulators-helped-sbf-get-ins-with-the-cftc/
https://www.washingtonexaminer.com/news/disgraced-sam-bankman-fried-told-crypto-regulator-ftx-choice-to-be-umpires-of-industry
https://www.washingtonexaminer.com/news/disgraced-sam-bankman-fried-told-crypto-regulator-ftx-choice-to-be-umpires-of-industry
https://www.washingtonexaminer.com/policy/economy/sec-official-steps-down-ftx-connection
https://www.sec.gov/news/press-release/2022-235
https://www.sec.gov/about/commissioners/gary-gensler
https://www.sec.gov/news/press-release/2021-198
https://www.sec.gov/news/press-release/2021-198
https://www.foxbusiness.com/markets/sec-chairman-gary-gensler-met-with-head-ftx-months-before-collapse


 

 5 

a trading platform tailored to SEC standards.17 Fox’s investigative reporting also 
indicates that another meeting was held by officials from FTX, IEX (a firm in which FTX 
held an interest), and officials at the SEC about the crypto trading platform concept.18 
Fox reported that “executives from IEX met with SEC officials separately nearly up until 
the time of the FTX bankruptcy.”19   
 
The evidence of these close relationships between high-level political appointees and 
FTX, in light of reports of the use of a private media platform by Biden Administration 
officials to communicate with a lobbyist who worked on behalf of FTX, raise serious 
concerns about the integrity of federal record keeping by the Biden Administration. 
Indeed, the documentary evidence of the actions of a few agency officials discussed 
above, may be only the tip of the iceberg with respect to communications conducted on 
private platforms by other government officials who sought to aid Mr. Bankman-Fried 
and FTX. To the extent such backchannel communications were conducted by or with 
any covered officials within the White House, significant questions are posed about the 
administration’s compliance with the Presidential Records Act, and to the extent that any 
such communications were made by or with any agency officials, concerns about the 
administration’s compliance with the Federal Records Act are also triggered.  
 
Legal obligations under the Presidential Records Act 
 
According to the NARA website, “the Presidential Records Act (PRA) of 1978, 44 
U.S.C. §§ 2201-2209, governs the official records of Presidents and Vice Presidents that 
were created or received after January 20, 1981 (i.e., beginning with the Reagan 
Administration). The PRA formally changed the legal ownership of the official records of 
the President from private to public, and established a new statutory structure under 
which Presidents, and subsequently NARA, must manage the records of their 
Administrations.”20  
 
Presidential records are defined, in part, as documentary materials, or any reasonably 
segregable portion thereof, created or received by the President, or certain members of 
the President’s immediate staff, or a unit or individual of the Executive Office of the 
President.21 Documentary materials include “audio, audiovisual, or other electronic or 
mechanical recordations.”22  Notable amendments to the PRA in 2014 prevent the 

 
17 Id. 
18 Id. 
19 Id. 
20 https://www.archives.gov/presidential-libraries/laws/1978-act.html.  
21 44 U.S.C. § 2201(2).  NARA has identified the following types of offices during the previous 
administration as subject to the PRA: The White House Office, The Office of the Vice President, The 
Office of Policy Development, The Council of Economic Advisors, The National Security Council, The 
President’s Foreign Intelligence Advisory Board, The President’s Intelligence Oversight Board, The 
National Economic Council, The Office of Administration. Guidance on Presidential Records from the 
National Archives and Records Administration - 2020, at 2.    
22 44 U.S.C. § 2201(1). 

https://www.archives.gov/about/laws/index.html#presrec
https://www.archives.gov/about/laws/index.html#presrec
https://www.archives.gov/presidential-libraries/laws/1978-act.html
https://www.archives.gov/files/presidential-records-guidance.pdf
https://www.archives.gov/files/presidential-records-guidance.pdf
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President and his immediate staff from using a “non-official electronic messaging 
account” such as Slack, to create federal records, unless that record is forwarded to an 
“official” government platform.23   
 
The 2014 amendments also “place[d] the responsibility for the custody and management 
of incumbent Presidential records with the President” and “allow[ed] the incumbent 
President to dispose of records that no longer have administrative, historical, 
informational, or evidentiary value, once the views of the Archivist of the United States on 
the proposed disposal have been obtained in writing.”24 [emphasis added].  
 
According to a recent report on the Act from the Congressional Research Service, 
“Presidential records may be disposed of if the President submits copies of the intended 
disposal schedule at least 60 calendar days before the proposed disposal date to the 
statutorily specified committees.”25 Further: 
 

In the event of unlawful removal, defacing, or erasure of records, the 
related Federal Records Act (44 U.S.C. Chapters 21, 29, 31, and 33) 
requires the Archivist to initiate action through the Attorney General for 
the recovery of the records (44 U.S.C. §3106). Furthermore  
 

In any case in which the head of a Federal agency does not 
initiate an action for such recovery or other redress within a 
reasonable period of time after being notified of any such 
unlawful action described in subsection (a), or is participating 
in, or believed to be participating in any such unlawful action, 
the Archivist shall request the Attorney General to initiate such 
an action, and shall notify the Congress when such a request has 
been made.  
 

Thus, investigation of the unlawful removal or destruction of government 
and presidential records requires the joint cooperation of NARA and DOJ. 
The Archivist may not independently initiate action without the Attorney 
General.26 

 
Penalties for improper disposal or removal and a log of NARA’s ongoing investigation is 
also accounted for in the Act.  
 
 
 

 
23 44 U.S.C. § 2209. 
24 Id. 
25 “Presidential Records Management: Preservation and Disposal,” Morgan M. Stuessy, Congressional 
Research Service (Updated Aug. 9, 2022) https://crsreports.congress.gov/product/pdf/IF/IF12056. 
26 Id. 



 

 7 

Legal obligations under the Federal Records Act 
 

The Federal Records Act (44 U.S.C. Chapters 21, 29, 31, and 33) imposes records 
management obligations on federal agencies that also apply to certain offices and their 
employees within the Executive Office of the President. During the previous 
administration, NARA identified the following offices as being subject to the FRA: The 
Office of Management and Budget, The Office of the United States Trade Representative, 
The Council on Environmental Quality, The Office of Science and Technology Policy, 
The Office of National Drug Control Policy. The definition of records in the FRA is 
broad and includes the type of electronic records at issue here.27  
 
The FRA was amended in 2014 to expressly provide that covered officers and employees 
may not create or send a record using a non-official electronic messaging account (such 
as Slack) unless the officer or employee (1) copies an official electronic messaging 
account of the officer or employee in the original creation or transmission of the record; 
or (2) forwards a complete copy of the record to an official electronic messaging account 
of the officer or employee not later than 20 days after the original creation or 
transmission of the record.28 NARA has explained that “electronic messages created or 
received in the course of agency business are Federal records. Like all Federal records, 
these electronic messages must be scheduled for disposition.”29  
 
Additionally, and as described above, in the event of an ongoing unlawful removal, 
defacing, or erasure of agency records, the FRA ultimately requires the Archivist to 
initiate action through the Attorney General for the recovery of the records.  The 
Archivist may not independently initiate action without the Attorney General.30 
 
Analysis 
 
A significant concern about the adequacy of record keeping under both the PRA and the 
FRA arises here given reports of a private backchannel between an FTX lobbyist with 
easy access to the White House and administration officials. This concern is heightened 
when viewed in light of the documented, close relationship between Mr. Bankman-Fried, 
a major Democrat donor, and senior agency appointees at the CFTC and SEC, both of 

 
27 Under the FRA “Records include all books, papers, maps, photographs, machine-readable materials, or 
other documentary materials, regardless of physical form or characteristics, made or received by an agency 
of the United States Government under Federal law or in connection with the transaction of public business 
and preserved or appropriate for preservation by that agency or its legitimate successor as evidence of the 
organization, functions, policies, decisions, procedures, operations, or other activities of the Government or 
because of the informational value of the data in them.   44 U.S.C. § 3301 (emphasis added).   
28 44 U.S.C. § 2911 
29 Bulletin 2015-02 | National Archives 
30 Id. 

https://www.archives.gov/records-mgmt/bulletins/2015/2015-02.html
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which agencies were considering cryptocurrency regulations.31 Indeed, Mr. Bankman-
Fried told one regulator that “We are the natural choice to be the 'umpires of the crypto 
industry.” The extent to which other such communications took place on private 
electronic platforms, as well as the potential destruction of these communications, should 
be of particular concern to NARA administration of federal records requirements.        
 
Specifically, electronic communications by White House and/or senior political 
appointees such as those identified in the press as having taken place on Slack may well 
be records that belong to the public and therefore subject to the PRA’s or FRA’s 
destruction protocols.32 Even if there were a loss or destruction of such communications 
due to Mr. McElwee’s or other third parties’ actions, this would not lessen the obligations 
of government officials under the laws to ensure that records of their covered 
communications exist on their official messaging accounts. To date, the Biden 
Administration has provided no response to the news reports or addressed whether the 
appropriate retention process for the types of electronic communications identified in the 
press was adhered to or whether authorization to destroy an official record was received 
prior to any such record being permanently destroyed, as required by law.   
 
Given that some very brazen communications discussed above took place on official 
government communications platforms, serious questions remain about the extent to 
which even more government officials engaged in express communications on private 
media backchannels, such as the one reported to have existed between administration 
officials and Mr. McElwee. In light of these questions, PPT urges NARA to confirm with 
the White House, CFTC and SEC that each had policies in place for handling records of 
electronic communications carried out on official and private platforms, and that those 
polices were enforced in full compliance with federal law for the creation, retention, and 
destruction of public records. In the event of the discovery of an ongoing unlawful 
removal, defacing, or erasure of agency records, PPT requests the Archivist to initiate 
action through the Attorney General for the recovery of the records. We also urge both 
the Archivist and the Attorney General to issue preservation letters to the White House, 
CFTC, and SEC to ensure that no loss of federal records takes place until full compliance 
with federal records laws is established.      
 
Conclusion 
 
In light of the foregoing, Protect the Public’s Trust requests an investigation be initiated 
by the relevant officials to address the following issues:   
 

 
31 Sam Bankman-Fried, FTX wined and dined top regulator official at ritzy DC restaurant, emails show | 
Washington Examiner, published December 20, 2022. 
32 In this regard, Presidential tweets have been archived by NARA as permanent records subject to the 
Presidential Records Act. Moreover, retrieval of lost tweets has become an issue of concern once former 
President Trump’s twitter feed was removed from the platform. 
https://www.politico.com/news/2021/04/07/twitter-national-archives-realdonaldtrump-479743. 

https://www.washingtonexaminer.com/news/ftx-sam-bankman-fried-washington-dc-emails-crypto
https://www.washingtonexaminer.com/news/ftx-sam-bankman-fried-washington-dc-emails-crypto
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1) Whether the Archivist issued an official letter authorizing the destruction of an 
official public record subject to the Presidential Records Act or the Federal 
Records Act in any way involving Mr. McElwee, any firm in which he held an 
ownership interest or was an employee, Mr. Bankman-Fried, or any employee or 
agent of FTX;  

2) If no letter was issued by the Archivist under the PRA, whether an investigation 
was initiated to determine who authorized Mr. McElwee to destroy a federal 
record and on what basis;  

3) Whether any federal agency has reported to NARA that federal records may have 
been destroyed per the FRA or relevant Department records schedule and if so, 
what is the status of NARA’s investigation;  

4) Whether NARA has taken any action to attempt to retrieve the deleted 
communications referenced in media reports as having been deleted by Mr. 
McElwee; 

5) Whether DOJ and the SEC have been properly consulted on the potential 
destruction of federal records that may be pertinent to ongoing criminal 
prosecution of Mr. McElwee’s former employer, Sam Bankman-Fried or other 
employees of FTX.  

6) Whether the White House Counsel’s Office has properly provided training to 
White House Office personnel on their obligations under the Presidential Records 
Act or attempted to ensure records retention obligations are being adhered to by 
senior government officials;  

7) Whether additional “backchannel” communications exist between White House 
personnel and lobbyists or other influential special interests seeking to unduly 
influence government policy through non-transparent means.  

 
We thank you for your consideration of this serious matter and look forward to a prompt 
reply.  
 
 
       Sincerely,  
 
 
       Michael Chamberlain 
       Director 
       Protect the Public’s Trust  
 


